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As Australia’s principal revenue agency, the Australian 

Tax Office (ATO) facilitates the collection of revenue to 

fund public goods and services for the community. The 

collection systems, including income tax, goods and 

services tax (GST) and excise duty collect in excess of 

$450 billion per year. 

There is a community expectation that government 

departments not only spend these funds wisely but also 

safeguard community members from financial harm.  In 

my opinion, it is too easy for some people to access 

money being overseen or collected by the ATO.  

I have three separate clients who have collectively   

sourced $290,000 from their self-managed super funds 

(SMSFs). Fortunately with the help of a Sharkwatch    

article by financial counsellor John Rawson from Lifeline 

Harbour to Hawkesbury (Sharkwatch Volume 19, Issue 

4, 2020) I have been able to assist these clients and 

minimise their financial penalties. 

I also know of someone whose son easily sourced 

$100,000 from the ATO by means of fraudulent GST 

claims (refer to the FCA Weekly Digest 3 for an insight 

into this strategy). 

Such activities are sometimes prohibited, and in my 

opinion it seems to be ridiculously easy to access tens 

or even hundreds of thousands of dollars through the 

ATO. 

It is understood that throughout the COVID pandemic 

thousands of SMSF members chose to withdraw up to 

$20,000, as these members were aware that the      

government at that time were permitting access to 

$20,000 (with conditions) to industrial and retail         

superannuation fund members. It has been alleged 

that a substantial number of the SMSF transfers were 

not supported by the appropriate paperwork or forms, 

and thus may have contravened their trustee           

requirements. 

What is even more worrying is the possibility that many 

of the now over 1,500,000 SMSF members could be 

aware of how easy it is for them to transfer funds       

outside of the SMSF structure. 

Mark Davies 

Catholic Care Sutherland 
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ATO please regulate 

 

As a Gambling/Financial Counsellor, I am dealing with 

financial ruin every day. Fortunately, some of our clients 

manage to turn their lives around. However, when the 

debt they have incurred is far greater than it could be, 

due to an apparent lack of government regulation, the 

road to recovery is so much harder. 

There is a community expectation that government 

departments protect community members from       

financial harm. The examples mentioned here clearly 

demonstrate that community expectation is sometimes 

not being met. 

I like this analogy: People keep their garage door 

closed to preserve the goods and property within. If 

they were to leave that garage door open twenty-four 

seven, vulnerable, desperate or opportunist people will 

take advantage, and bikes, tools and lawn mowers 

would go missing. It could be argued that the ATO is 

providing a similar opportunity by leaving the SMSF and 

small business “garage door” open. 

By way of contrast, I had a client refused a $200 no 

interest loan for a $900 washing machine (FCA         

promotion) and yet there is some serious money      

available to anyone who is desperate enough to     

financially abuse the tax office with a few clicks of a 

mouse. The ATO may consider dishonest access to 

money is not their problem, but, well … actually it is!  

Editors’ note: as with all Sharkwatch pieces, including 

opinion pieces, views expressed by contributors are 

not necessarily those of FCAN, its funding body, or the 

Sharkwatch editorial team. 

OPINION 

http://www.fcan.com.au
https://www.ato.gov.au/
Sharkwatch_FCAN_Newsletter_Vol_19_Iss_4_416.12.20_2UP.pdf
Sharkwatch_FCAN_Newsletter_Vol_19_Iss_4_416.12.20_2UP.pdf
https://createsend.com/t/i-9C5B6AA8493E6A5C2540EF23F30FEDED


 

Volume 21, Issue 4, December 2022 Sharkwatch 

- 5 -  

Many areas of NSW have been affected by floods this 

year, with some areas still suffering the effects. There are 

a number of forms of government assistance available. 

Disaster Recover Payment 

If their local government area (LGA) has been disaster 

declared your client may be eligible for the Australian 

Government Disaster Recovery Payment, a lump sum of 

$1,000 for eligible adults and $400 for eligible children 

under 16, if their house or a major asset was severely 

damaged or destroyed, or if they were seriously injured, 

by a declared natural disaster. A major asset is an asset 

or assets with a combined value of $20,000 or more, 

such as a building, machinery, vehicle or caravan.  

To be eligible claimants must be an Australian resident or 

hold an eligible visa, be in an eligible LGA, claiming for 

the particular declared disaster for the first time, and 16 

years or older for the larger payment. Couples can both 

claim the payment if eligible.  

Claims are made via the MyGov account linked to  

Centrelink, or through the emergency information line 

180 22 66. People have 6 months to claim. More         

information is available here.  

Disaster Recovery Allowance 

The Australian Government Disaster Recovery Allowance 

is an income support allowance for up to 13 weeks if 

clients have lost all or some of their income due to a   

declared disaster such as the NSW floods.  

To be eligible, they must be 16 or older, an Australian 

resident or hold an eligible visa, be in an eligible LGA, 

have lost all or part of their income due to the disaster, 

and earn less than the average income, currently 

deemed to be $1737.10 per week. People don’t need to 

have lost all their income to claim this payment, and 

couples can each claim separately. People between 16 

and 21 must be deemed as ‘independent’ to claim this 

allowance. 

Some things render people ineligible. For example you 

cannot get the allowance if you are also receiving     

income support payments, a pension, Parental leave 

pay, Dad and partner leave pay, AUSTUDY living        

allowance and Farm household allowance.   

The amount paid is equivalent of the Job Seeker         

Payment or Youth Allowance, whichever is applicable. It 

is important to notify clients that DRA payments are    

taxable and must be reported in their tax return.  

Again, claims are made via the MyGov account, linked 

to Centrelink, with further help available from 180 22 66 if 

needed. You may need to provide evidence and proof 

of identity as part of the process.  

Wayne Warburton 

Supports for NSW flood victims 

Disaster Relief Grant 

People whose primary place of residence was          

damaged by a natural disaster, and who were           

uninsured and on a low income, may be eligible for a 

Disaster Relief Grant (DRG). I could not find a dollar cap, 

but the purpose of the grant is to “help people ...       

recover a basic standard of living”, and it “helps with the 

cost of replacing essential household items and essential 

structural repairs, or full rebuilds for properties that are 

unable to be lived in”. Claims must be made within 6 

months of the damage occurring and claims can be 

made alongside a Back Home Grant, although the 

amount will be adjusted. 

Applicants must ring 13 77 88 for an initial assessment, 

and if eligible, an application will then be sent to them. 

This grant requires a lot of paperwork, so make sure to 

include everything in the application.  

Back Home Grant 

If a client’s NSW home was damaged by the February, 

March, June or July 2022 storms and floods, they may be 

eligible for a Back Home Grant to help cover the costs of 

restoring their property to a habitable condition or     

replacing essential household items. The grant includes 

$20,000 for owner-occupiers to repair or replace          

essential household items and/or restore housing to a 

habitable condition; $15,000 for owner-investors to      

restore housing to a habitable condition, and $5,000 for 

tenants to repair or replace essential household items or 

relocate these items to a new residential property.      

Applications close on 20 April 2023 for victims of the   

February/March 2022 floods, and 5 August 2023 for     

victims of the June-July 2022 floods.  

Applicants must have a property flood damaged in an 

eligible LGA, be unable to claim these costs under an 

insurance policy, and be ineligible for other, more     

comprehensive support measures available for those on 

low incomes and with limited assets. There can only be 

one application per approved dwelling. Again, there is 

a lot of paperwork to be negotiated. Applications are 

made online here. 

Rental Support Payment 

People who needed short-term accommodation due to 

the NSW Floods in February and June 2022, and who 

lived in eligible affected LGAs, may be eligible for a NSW 

flood recovery Rental Support Payment. To be eligible 

applicants need to have required 14 or more nights of 

accommodation, be a NSW resident over 18 years, and 

unable to claim temporary accommodation costs from 

an insurance policy. The maximum amount claimable 

depends on the number of occupants, and ranges from 

$6,000 (1 person) to $18,000 (6 people). Applications are 

made online here. 

Continued page 10 

https://my.gov.au/en/services/living-arrangements/experiencing-a-natural-disaster/getting-help-after-a-natural-disaster/australian-government-disaster-payments/australian-government-disaster-recovery-payment
https://my.gov.au/en/services/living-arrangements/experiencing-a-natural-disaster/getting-help-after-a-natural-disaster/australian-government-disaster-payments/australian-government-disaster-recovery-payment
http://www.servicesaustralia.gov.au/disaster
https://www.disasterassist.gov.au/disaster-arrangements/disaster-recovery-allowance
https://www.servicesaustralia.gov.au/new-south-wales-floods-september-2022-disaster-recovery-allowance
https://www.service.nsw.gov.au/transaction/apply-disaster-relief-grant
https://www.service.nsw.gov.au/transaction/apply-flood-recovery-back-home-grant
https://www.service.nsw.gov.au/transaction/apply-flood-recovery-back-home-grant
https://www.service.nsw.gov.au/transaction/apply-flood-recovery-back-home-grant
https://www.service.nsw.gov.au/transaction/apply-flood-recovery-rental-support-payment
https://www.service.nsw.gov.au/transaction/apply-flood-recovery-rental-support-payment
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The Robodebt Royal Commission has shown the nation 

the incompetence and callous indifference of those at 

the top who were responsible for ensuring financial 

support for Australia’s most vulnerable.  Sadly, the 

widespread ‘memory loss’ and lack of accountability 

demonstrate a lack of remorse by those who felt      

entitled to treat innocent people as criminals.         

Hopefully the Royal Commission will recommend major 

changes to the organisation to make it fairer, more 

transparent and effective. 

Apart from the end of Robodebt, it is business as usual.  

There is as yet no visible sign of improvement in the 

Centrelink behemoth. Paperwork is still confusing, 

phone delays are mind-numbing, and caring and   

helpful staff remain hard to find. 

Centrelink processes have struggled to keep pace with 

the changing nature of work. Their communication is 

often poorly expressed and confusing. Many recipients 

have fluctuating incomes that require constant        

reporting.  Relationships are more complicated and 

less stable. Accommodation can be insecure, requiring 

frequent moves. All these changes can affect an     

individual’s entitlements and inevitably make it difficult 

to comply with all of Centrelink’s requirements.   

The recovery of overpayments is still an issue commonly 

faced by financial counselling clients.  What can they 

do? 

Overpayments 

An overpayment occurs where a person receives an 

amount of social security payment higher than that 

authorised by the legislation. This may occur through 

Centrelink error, customer error, timing issues, omission 

or deception. 

The majority of overpayments are not caused by fraud. 

Welfare recipients may be elderly, vulnerable, victim-

survivors of family violence, young, old, First Nations 

people, migrants, homeless, addicted or living with a 

disability.  They may have been sent a letter explaining 

their reporting obligations, but have mislaid the letter 

The Law Matters

Richard Brading                            

Solicitor 

Centrelink after Robodebt

and forgotten the contents.  Nonetheless, even if the 

overpayment is 99% Centrelink’s fault and only 1% is the 

recipient’s fault, then the overpayment can still be   

lawfully recovered. 

Following the failure of Robodebt, Centrelink have    

reverted to manual calculations of debts when over-

payments have occurred. This means that someone 

who received a Robodebt demand and paid the 

amount claimed, then had the payment refunded  

because it was based on flawed income averaging, 

could now be determined to have received an over-

payment.  That overpayment would then be recovered 

in the usual way. 

Challenging overpayments 

Most challenges to overpayment claims are unsuccess-

ful because it is hard to establish that the fault was   

solely due to Centrelink. 

When a person challenges Centrelink’s justification for 

claiming an overpayment they need to be aware that 

Centrelink will usually recalculate the amount of the 

http://www.fcan.com.au
https://robodebt.royalcommission.gov.au/
https://www.servicesaustralia.gov.au/centrelink?context=1
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change the decision, without the need for a formal 

appeal. 

2. Application for review by an Authorised Review    

Officer 

An ARO is a senior Centrelink officer who has not      

previously dealt with the matter. The ARO must review 

all the information available. The ARO can increase, 

decrease or cancel the debt. The ARO will send the 

client a detailed letter explaining their decision. 

3. Appeal to the Administrative Appeals Tribunal –    

Social Services Child Support Division 

A client who is dissatisfied with the decision of the ARO 

can appeal to the Administrative Appeals Tribunal - 

Social Services Child Support Division (AAT-SSCSD). 

There is no fee and legal representation is not required. 

The hearing will be relatively informal as Centrelink 

simply sends your client and the AAT-SSCSD a copy of 

their file.  Read the decision of the ARO first as it       

contains Centrelink’s reasons for their decision. Help 

your client to prepare their evidence and submissions. 

4. Appeal to the Administrative Appeals Tribunal –   

General Division 

If your client disagrees with the decision made by the 

AAT-SSCSD member, they have a right to appeal to the 

General Division of the Administrative Appeals Tribunal.  

There is a 28 day time limit, so be ready to lodge the 

appeal if the AAT-SSCS Division decision is not in favour 

of your client.  Centrelink will usually try to settle the 

matter, and this often gets a better outcome for the 

client than proceeding with the appeal and losing. Get 

advice from Welfare Rights. 

Note that the Australian Government has announced 

that they plan to abolish the AAT and replace it with a 

new federal administrative review body. The AAT will 

continue operating until the new federal administrative 

review body is established. Once the new body is     

established, any remaining cases will transition to the 

new body. 

The Law Matters 

Centrelink after Robodebt 

debt.  The recalculated amount will replace the earlier 

amount which will disappoint the person if is greater than 

the previous amount. 

The manual calculation of debts is a time-consuming 

process, and Centrelink staff often make errors in their 

calculations as they are under pressure to get through a 

high volume of work.   

Welfare Rights are the experts. See their Appealing a 

Centrelink Decision factsheet1. Call them if you have any 

questions. 

Challenging an overpayment typically has 4 steps: 

1. Informal submission to Centrelink explaining why the 

debt is challenged 

For the first step, it can be a good idea to contact    

Centrelink and ask them to explain the overpayment 

decision. This also provides the opportunity to give them 

your side of the story, correct any misunderstandings, 

and present new information that might be relevant. 

Sometimes this will be sufficient to convince Centrelink to 

https://www.aat.gov.au/
https://welfarerightscentre.org.au/
https://www.ejaustralia.org.au/wp-content/uploads/2020/03/Appealing-a-Centrelink-Decision_February-2020.pdf
https://www.ejaustralia.org.au/wp-content/uploads/2020/03/Appealing-a-Centrelink-Decision_February-2020.pdf
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Centrelink debts incurred by fraud 

Fraud is an activity which is an offence under social 

security law, the family assistance law or criminal       

legislation such as the Criminal Code and the Crimes 

Act 1914.  Fraud may be committed if the relevant   

conduct is false, misleading or reckless. 

A debt that is incurred by fraud is provable in           

bankruptcy and must be included in the client’s      

Bankruptcy Form. However, it is not extinguished at the 

end of the bankruptcy period4. 

Unfortunately, the Robodebt “guilty until proven        

innocent” ethic seems alive and well at Centrelink. In 

many cases Centrelink starts deducting money from 

payments after the bankruptcy ends and refuse to    

accept that their debt has been extinguished, even 

where the client believes there was no fraud involved.   

In cases where the client believes the Centrelink debt 

was not incurred by fraud and Centrelink start to     

recoup the debt once bankruptcy finishes, the first 

step is to contact Centrelink and explain that the debt 

is extinguished by bankruptcy unless it was incurred by 

fraud. Try to ascertain if the person you are speaking 

to understands the law. Ask them why they think the 

debt was incurred by fraud and what evidence they 

have that the debt was incurred by fraud. It is possible 

that Centrelink has evidence of fraudulent conduct 

that your client failed to mention to you. It is more    

likely that Centrelink have taken the view that any      

conduct of your client’s that created the debt or    

contributed to the debt was fraudulent, even if it was 

unintentional or mere carelessness.   

What is a debt incurred by fraud?   

One test of fraud is whether the bankrupt, in incurring 

the debt, had acted with some deliberate dishonesty 

or a reckless disregard for the truthfulness of a         

statement5. 

In Civitareale and Department of Family and        

Community Services6, the Tribunal held that a couple 

who received compensation payments after an      

accident but failed to disclose them made a false 

statement to Centrelink that was not fraudulent. It was 

not fraudulent because the couple believed they did 

not have to disclose the payments at all. Their debt 

was extinguished by bankruptcy. 

In Fode and Secretary, Department of Families,     

Housing, Community Services and Indigenous Affairs7, 

the Tribunal found that Mr Fode did not know the “ins 

and outs” of his financial affairs and always relied on 

others, including his accountant, to take care of them 

for him. Mr Fode was careless in assuming and        

expecting that Centrelink would contact his            

accountant to clarify his financial situation. However, 

that mere carelessness did not constitute fraud. 

In Weiss and Secretary, Department of Family and 

Community Services8, Mr Weiss made a fraudulent 

claim for Newstart allowance and was convicted of 

fraud by a criminal court for a period up to 1          

September 1997.  The Tribunal accepted that the debt 

incurred up to 1 September 1997 was incurred by 

fraud because of the conviction. The Tribunal also   

accepted that the part of the debt incurred after that 

date was also fraud because he received large sums 

into a bank account in a false name. 

In Fletcher and Secretary, Department of Families, 

Housing, Community Services and Indigenous Affairs9, 

Mr Fletcher was leading a much more colourful life 

Bankruptcy 

A Centrelink debt is an ordinary unsecured debt that is 

provable in bankruptcy. Any amount of Centrelink debt 

that is owed at the commencement of bankruptcy 

must be included in a client’s Bankruptcy Form.       

Centrelink is not permitted to deduct any amounts from 

ongoing payments during or after the bankruptcy. 

However, Centrelink has a lien over any lump sum    

refund that may be payable to the individual during 

the bankruptcy, and can withhold that refund.        

Centrelink will be able to share in any distribution to 

creditors. The debt will be extinguished at the end of 

the bankruptcy period2. 

The authority for this is the decision of Justice North in 

Secretary, Department of Social Security v Southcott3.  

In that case, Mr Southcott's liability for a Centrelink over-

payment was extinguished when he was discharged 

from bankruptcy and Centrelink did not have authority 

to try to collect the extinguished debt. 

This only applies to Centrelink debts that exist at the 

commencement of bankruptcy. Any Centrelink debt 

that comes into existence after the commencement of 

bankruptcy is not provable in bankruptcy and can be 

recovered by Centrelink. 

http://www.fcan.com.au
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than his answers to Centrelink indicated.  The Tribunal 

described Mr Fletcher as a “self-described scammer”. 

He received regular reminders of the need to disclose 

income to Centrelink but knowingly failed to inform 

them of his considerable income.  The Tribunal said that 

was a “knowing failure” to inform Centrelink of his 

changed circumstances which was fraud. 

Administrative Error Waiver 

Centrelink must waive a debt under s.1237A Social     

Security Act where: 

1. the debt was caused solely by Centrelink’s            

administrative error; and 

2. the payments were received in good faith; and 

3. the debt was not raised within 6 weeks from the later 

of the first payment that caused the debt or within 6 

weeks of the end of the relevant notification period if 

the debt arose because the person complied with a 

payment notification.  

When Centrelink makes a mistake in administering a 

payment, the debt will arise solely to an administrative 

error providing the recipient's conduct has not           

contributed to the debt in any way. 

Administrative errors include mistakes in calculating the 

amount of payment, determining that a person is      

entitled to the wrong type of social security payment 

and incorrectly actioning information provided by the 

person. 

The requirement that the debt must have arisen 'solely' 

from administrative error means that there must have 

been no other factors that created or contributed to the 

debt. 

Special Circumstances Waiver 

Centrelink can waive a debt under s.1237AAD Social 

Security Act where: 

1. The debt did not arise through a person knowingly 

making a false statement or representation or    

knowingly failing to comply with a requirement of 

social security law; and 

2. There are special circumstances to warrant waiver of 

part or all of the debt.  Whether there are special 

circumstances will depend on the particular facts of 

each case.  Financial hardship alone cannot 

amount to special circumstances. There must be 

something more such as the physical and mental 

state of the person, a disability, the person’s health, 

family responsibilities or factors such as family        

violence. 

If the client is appealing against the debt itself it is a 

good idea to also apply for a waiver as well so that if 

the debt is upheld it could still be waived. 

Appeal information session 

Welfare Rights are running a free Zoom information ses-

sion for community workers on Thursday 9th March 2023 

from 2 pm to 4 pm. The session will cover how to appeal 

decisions that are incorrect or seem unfair, and the type 

of circumstances in which a debt can be waived. They 

will also address negotiating repayments, garnishee   

actions, and possible criminal prosecution. Book early at 

https://welfarerightscentre.org.au/community-legal-

education. 
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Continued from Page 5 (Supports for NSW flood victims) 

 

Resilient Homes Program  

This is a big ticket program, only for residents in the 

Northern Rivers LGA in a high-risk flood area. This          

program allows successful applicants to have their 

home ‘bought back’ by the NSW Government, or have 

their home raised or retrofitted by the NSW Government. 

Which of these options will be offered to eligible         

applicants will depend on expert property assessments, 

flood impact severity data, safety risks and potential    

future flood levels. Affected NRLGA residents will be    

automatically contacted about the Resilient Homes   

Program if they are registered with the Flood Property 

Assessment Program (which is still open for registrations). 

Otherwise they can submit their contact details here, 

and will be contacted by the Northern Rivers               

Reconstruction Corporation. 

Support for applications 

Documentation, fact sheets and online information are 

readily available for all these schemes and are in plain 

language and easy to understand. Support for flood-

related grants, loans and payments is available here. I 

should also note that the NSW Government has a       

Disaster Assistance Finder to assist NSW residents to find 

appropriate help for all issues related to natural          

disasters, not just floods.  

https://welfarerightscentre.org.au/community-legal-education
https://welfarerightscentre.org.au/community-legal-education
https://welfarerightscentre.org.au/factsheets
https://www.nsw.gov.au/regional-nsw/northern-rivers-reconstruction-corporation/resilient-homes-fund/resilient-homes-program
https://www.nsw.gov.au/regional-nsw/northern-rivers-reconstruction-corporation/resilient-homes-fund/resilient-homes-program
https://www.nsw.gov.au/floods/financial-support/property-assessment-faqs
https://www.nsw.gov.au/floods/financial-support/property-assessment-faqs
https://www.nsw.gov.au/regional-nsw/northern-rivers-reconstruction-corporation/resilient-homes-fund/resilient-homes-program
https://www.nsw.gov.au/floods/financial-support/grants-support-sessions
https://disasterassistance.service.nsw.gov.au/
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Paul Gidley 

Registered Trustee in Bankruptcy  

Shaw Gidley 

 

 

Continuing from my last Sharkwatch article I will now 

consider the findings in the case of De Santis v Aravanis 

[2014] FCA 1243 (De Santis). As you may recall, in the 

Rodway case the Western Australian Supreme Court 

determined that assets acquired with a debtor’s       

income post-bankruptcy were in fact after-acquired 

property (AAP) and could be recovered by a trustee. 

Some common examples of AAP are: inheritances,  

prizes, gifts, windfall gains and certain insurance        

payouts. 

In November 2014, the Federal Court of Australia      

decided not to follow Rodway in De Santis, deciding 

that property acquired by the bankrupt with after-

acquired income does not vest in the trustee. In this 

case Mr. De Santis used his income during bankruptcy 

to pay for the family mortgage.  

s58 of the Bankruptcy Act 1966 (the Act) states        

property, which comes into existence after entering 

bankruptcy but before the term ends vests in the      

trustee as soon as it is acquired by, or devolves on, the 

bankrupt.  

But what about property acquired by the bankrupt with 

income earned after entering bankruptcy but before 

discharge? After all income is money and money is 

property isn’t it? But income is dealt with separately in 

s139W of the Act by subjecting the debtor’s income to 

a contribution scheme during the term of the           

bankruptcy. 

In Rodway, the Court pointed out this dichotomy in the 

Law. The Judge in this case concluded that the      

bankrupt’s income had changed in nature and        

became an after-acquired asset once he acquired 

shares with it, deliberating about the exempt money 

provisions of s116, where certain monies for example, 

compensation received by the debtor for a personal 

injury, retained its exempt status even when converted 

into another form of property.  

Then came along De Santis and Justice Farrell decided 

not to follow Rodway despite similar circumstances 

concluding: 

“[95] .. taken to its extreme, the argument that    

property acquired with income earned by a       

bankrupt vests in the trustee means that although 

the Bankruptcy Act permits a bankrupt to earn    

 

If you have any questions in relation to this article, please 

contact Paul Gidley by telephone on (02) 4908 4444 or 

by email at pgidley@shawgidley.com.au. 

And don’t forget as NSW Financial Counsellors, you have 

access to James, Scott or Paul, who are Shaw Gidley’s 

registered trustees and are happy to answer questions, or 

act as a sounding board in regard to bankruptcy related 

client and educational matters, in confidence and with-

out charge.  

We have been assisting FCAN in this regard for nearly a 

decade now.  

income, it does not permit the bankrupt to acquire 

any property with that income. The obvious injustice 

of that situation was accepted in Kitson v Hardwick 

(1872) LR 7 CP 473… 

[98] Having regard to the views of the Full Court in 

Meriton Apartments, I consider that I would be 

bound to find that any property acquired by a   

bankrupt with after–acquired income does not vest 

in the trustee in bankruptcy…” 

Farrell’s J decision appears to be based upon the      

injustice of the circumstance, where the bankrupt’s   

income undergoes a change in nature should it be   

deposited into a bank account or used to purchase an 

asset, therefore not retaining its character as exempted 

monies, despite income being specifically exempt from 

vesting but subject to the contribution regime. Sounds 

fair to me! 

Unfortunately, the injustice experienced by De Santis 

was short lived! In May 2015 the Federal Court in Di 

Cioccio v Official Trustee in Bankruptcy (as Trustee of the 

Bankrupt Estate of Di Cioccio) [2015] FCAFC 30 decided 

along the lines of Rodway, although went on to explore 

other relevant matters, the topic of my next paper.   

Is that gasps I hear and the slapping of foreheads by 

readers!  

Income and after-acquired property 

in bankruptcy  

http://www.fcan.com.au
mailto:pgidley@shawgidley.com.au
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From the FCAN Chair 

 

As we say goodbye to 2022 and get ready to welcome 

2023 I want to reminisce about the challenges we 

faced and in some cases overcame this year. 

 

Firstly the big item is that the Federal government has 

announced that the SACC recommendations from 

2016 will be finally legislated. FCAN has taken an active 

role in this campaign, our Chair and Executive Officer 

travelled to Canberra numerous times to discuss the 

urgency to pass the legislation and wrote numerous 

submissions to Senate Inquiries. 

 

This year FCAN was part of the NSW Anti-Poverty Week 

steering committee with NCOSS. The focus this year 

was to call on the NSW Government to put in place 

supports, measures and infrastructure to half the      

number of children living in poverty. Currently 30% of 

children in NSW live in poverty and the call to the NSW 

government was to half this to 15%. While this is still a 

high number it is a start. 

 

FCAN also joined forces with Wesley Mission, the       

Alliance for Gambling Reform, the NSW Council of    

Social Service (NCOSS), Suicide Prevention Australia 

and the Uniting Church Synod of NSW & ACT to prevent 

and reduce gambling harm. The coalition held a     

media conference outside Crown Sydney on the  

opening day of the Casino. “I’ve had a gutful of     

gambling” media release and media conference was 

picked up by all media outlets and free to air channels. 

Around the Traps 

The FCAN Conference in September 2022 was           

attended by 500 members, guests, sponsors,            

stakeholders and presenters. FCAN held the AGM at the 

Conference and we have a new Board of Directors. 

They are myself Geoff Cornwall (Chair), Vanessa Emery 

(Deputy Chair), Rob Benton (Treasurer), Tony Cameron, 

Chris Heckenberg, Tracey Iskra, Rovind Kant and      

Graham Smith (Membership Secretary). David Coorey 

and David Ross continue as Co-opted Directors. 

 

Many thanks to our outgoing Directors, in particular 

Pauline Smith and Kylie Holford in their capacities as 

immediate past Chair and Deputy Chair.  

 

In 2023 we will be travelling to Leura in the Blue       

Mountains for our regional conference on 21 and 22 

August 2023. We hope to see you all there. 

 

On behalf of the FCAN Directors and Staff I wish you all 

a Merry and Safe Christmas and New Year, 

 

 

Geoff Cornwall, Financial Counsellor and FCAN       

Chairperson 

FCAN Conference 2023 

 

Mark your calendars and plan your stay! 

 

The FCAN Conference will be held at the Fairmont   

Resort on Monday 21 August and Tuesday 22 August 

2023. The Conference networking and dinner will be 

held on the evening of Monday 21 August at the Fair-

mont. 

 

All NSW members and stakeholders are invited to     

attend. 

 

We look forward to seeing you all in the Blue Mountains 

in August 2023. 
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NSW and advocates for consumers in financial hardship.  
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Tell me a little about your background   

 

I am married with three children and seven grand-

children. I landed in Australia when I was 2 years old, 

lived in a very small country town until I was 10 and 

then attended boarding school. At the completion of 

high school I went into nurse training followed by    

Midwifery. I became a registered nurse and then a 

Nurse educator working at Westmead Hospital for 11 

years. During that time I completed my degree and 

Masters degree at Macquarie Uni. I then worked at the 

NSW College of Nursing and when I retired, I decided 

that I should give back to the community and         

became a Lifeline telephone counsellor. 

 

What drew you into Financial Counselling?  

 

I think I have a natural tendency to be drawn to the 

‘helping’ professions. During my time as a telephone 

counsellor it came to my attention that there was a 

need for financial counsellors in the Parramatta area. I 

was lucky enough to be accepted in the financial 

counselling course and have Betty Weule as the 

course facilitator. Betty’s enthusiasm for Financial 

Counselling had its impact on me and I decided that 

upon completing the course I would volunteer a day a 

week. A paid position became available and the rest 

is history. 

 

Tell us about your recent work for FCAN?  

 

I currently run the FCAN Associate program where I 

mentor FCAN members who are working as Associate 

members and have recently completed the Diploma. 

The 2022 program was open to all the new FCAN    

Associate members who completed the Diploma from 

1 April 2021 to 31 March 2022. The 2023 Associate     

program will start on 1 April 2023 and is open to all    

Associate members who completed the Diploma    

during 1 April 2022 to 31 March 2023.  

 

2022 has been a particularly satisfying and rewarding 

year working with wonderful new financial counsellors 

developing and expanding their skills. 

 

What are some of the specific challenges financial   

counsellors face?  

 

Staying abreast of the ever changing landscape in the 

world of finance. Maintaining a good grasp of relevant 

additional options for clients whose financial situations 

may change in an instant due to environmental impacts 

from fires, and or floods as well as changes in the       

economy, rising cost of living and interest rates. 

 

If you could pass one law in Australia, what would it be 

(and why)? 
 

I would establish a publicly owned Post Office bank. This 

would give all people and especially those in rural     

communities guaranteed financial and postal services.   
 

Tell me about some of your interests outside financial 

counselling? 
 

I make it a priority to develop a close and positive      

relationship with my grandchildren, take a keen interest 

in their sporting and dancing, and have had a number of 

international trips with one or another of them.  

 

What are you currently reading and listening to?  
 

I’m currently reading a Book about Poland, and “Do 

lockdowns and border closures serve the greater 

good?”. I have recently finished reading “The great    

reset”. I also have a few novels waiting for my attention. I 

like to listen to classical music when I have the time to do 

so.  
 

What is your favourite meal?  
 

My favourite meal would include smoked salmon and 

salad at any Sydney Harbourside restaurant.  

Gabrielle Locke 

Profile 

mailto:admin@fcan.com.au
http://www.fcan.com.au

