
The Financial Counselling Journal 

sharkwatch 

Published by the Financial Counsellors’ Association of NSW 

 

 

Inside this issue: 

•  Vale Maria Hatch 

•  Situations or reasons where people shouldn’t go bankrupt 

•  When your client dies 

Volume 16, Issue 1, June 2017 

Volume 21, Issue 2, June 2022 



Sharkwatch: The Financial Counselling Journal is published by the Financial Counsellors’ Association of 

NSW (FCAN). FCAN is the peak body for NSW financial counsellors and is funded by the NSW Department 

of Fair Trading. FCAN produces Sharkwatch as a way of resourcing financial counsellors, raising       

awareness of key issues, keeping financial counsellors aware of what others in the sector are doing, and 

providing a voice to the low income and vulnerable Australians that are financial counsellors’ clientele. 

The Editorial team is comprised of financial counsellors, FCAN staff and consumer lawyers. The current 

editorial team is Wayne Warburton, Richard Brading, Jo Parker, Lyn Brailey and Pauline Smith.  

Contributions are encouraged and are sought from any interested parties who feel they have something 

to contribute. Please email contributions to BOTH Wayne Warburton and Jo Parker at the email addresses 

below. 

Sharkwatch will have new cover art for every issue. Cover art will either be photographs of artworks/craft 

items, or other photographic artworks, that have been produced by financial counsellors or their clients. 

For each artwork we would need to know the artist’s name, the subject matter, the nature of the artwork 

(e.g., oil painting on canvas), a brief story (one line) about the artwork and a brief (1-2 line) bio of the  

artist. We strongly encourage readers to send in cover art, which should be emailed to BOTH Wayne  

Warburton and Jo Parker at the email addresses below. 

Disclaimer: The views expressed in this journal are not necessarily those of FCAN, its funding body The 

NSW Department of Fair Trading, or the Sharkwatch editorial team. No responsibility is accepted by FCAN 

or the editorial team for the accuracy of the information contained in this journal.  

SHARKWATCH 

EDITORIAL TEAM 

CONTRIBUTIONS 

COVER ART 

CONTACT US 

Cover Art: “Fan Palm at Cape Tribulation” 

Artist: Donna Bennett 

Details: Photograph using Samsung S8 phone 

About the artist: Donna is a financial counsellor at Anglicare Northern Inland. Donna says that 

after the Financial Counselling Australia Conference in Cairns, she was fortunate enough to stay 

for a few extra days to explore the local area. At Cape Tribulation Donna took this beautiful    

photograph, along with a number of other gorgeous photos.   

Write to: The Editor Sharkwatch 

FCAN 

Suite 602, 267 Castlereagh Street, 

Sydney, NSW, 2000 

Phone us: 1300 914 418 

Email us: FCAN; Jo Parker: jo.parker@fcan.com.au 

Wayne Warburton: wayne.warburton@mq.edu.au  

Lyn Brailey: Lynette.Brailey@nswcc.org.au 

© Financial Counsellors’ Association of NSW 2017 

mailto:admin@fcan.com.au
mailto:wayne.warburton@mq.edu.au
mailto:Lynette.Brailey@nswcc.org.au


Contents 

‘Sharkwatch’ The Financial Counselling Journal  

 

 

Volume 21, Issue 2, June 2022 

It is not often that a financial counselling client 

dies, but when it does happen, things can get 

pretty complicated for the counsellor involved. 

In the Law Matters, Richard Brading takes us 

through the key issues that financial counsellors 

should be aware of when this happens — who 

owns the files, what happens to debts and to 

assets, who FCs can deal with, tax implications, 

who pays for the funeral, and what happens if 

the client is bankrupt. Full story, page 6. 

The quarantine fees appeal process 

Grace Joseph 

4 

Vale Maria Hatch 

Pauline Smith 

5 

The Law Matters 

When your client dies 

Richard Brading 

6-9 

Situations or reasons where people shouldn’t go 

bankrupt 

Gemma Garrash 

10 

The cost of living catastrophe for low income         

Australians 

Wayne Warburton 

11 

Around the Traps 

FCA update, Fiona Guthrie 

Cancer Council, Lyn Brailey 

12 

- 3 -  



 

Sharkwatch The Financial Counselling Journal                                                                  www.fcan.com.au  

A quarantine fee is a NSW Government charge applied 

to travellers who completed their quarantine in a           

dedicated accommodation facility, in line with the 

COVID-19 rules applicable during the pandemic.  

 

While guidelines around application of this fee have 

changed over the last 9-12 mths, current arrivals who do 

not meet Government quarantine rules may still be     

required to quarantine in a facility. The length of stay   

requirement was changed on 21 February 2022 from 14 

days to 7 days with the maximum fee travellers will be 

charged also changing on this date to $1500 for an adult 

(previously $3000) with each additional adult $500 each, 

children under 18 years of age $250 each and children    

under 3 years of age having no additional cost.  

 

Upon leaving quarantine, a traveller receives an invoice 

from Revenue NSW which collects the fee on behalf of 

the NSW Government. The person has 30 days to pay the 

invoice and may be subject to penalties if payment is not 

received on time. If the traveller has difficulty paying the 

fee they can apply and receive an extension of up to 14 

days and also establish a payment plan. 

 

It has been reported that, as at November 2021, returned 

travellers and other states owe NSW in excess of $175   

Million in unpaid quarantine fees. In addition, recent    

reports indicate an amount of $42 million remains unpaid 

in COVID-19 fines after lockdowns in NSW. Most of these 

fines are overdue and in enforcement phase as people 

are struggling to pay. This could lead to possessions 

seized, garnishee of bank accounts, car registrations and 

driver’s licences cancelled or suspended. 

 

The State Government is actively taking steps to ensure 

fines are collected on behalf of the taxpayers of NSW. 

 

My client Anna (not her real name) arrived in Australia in 

early 2021 from Italy where she was living with her partner 

and 2 young children. Prior to COVID-19 in early 2020, the 

client had experienced domestic violence which was 

further exacerbated by lockdowns and stay-home      

restrictions imposed in that country. All reports to the local 

police went unheeded. She was not working at the time 

and had no income of her own. The client eventually   

escaped from her ex-partner and while in hiding with her 

2 young kids contracted COVID-19 and was in further 

isolation for a period of time. All of this resulted in the    

client experiencing PTSD, anxiety and depression.  Finally, 

with help from the Consulate in that country she made 

plans to leave safely and return to Australia.  

 

Upon arrival here with her kids, they had to remain in   

hotel quarantine due to Government health orders at the 

time. Since leaving quarantine, she has lived with her 

family, is receiving income support from Centrelink and is 

unable to work due to her poor mental health and carer 

Grace Joseph, financial counsellor at Bridging the 

Gap, St Marys 
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duties towards her young children. She subsequently 

received an invoice from Revenue NSW for $3500 for 

payment of quarantine fees. 

 

The client engaged with myself as a financial counsellor 

for assistance with regard to payment of this fee. An   

application for waiver of the fee due to financial                                                            

hardship was declined by Revenue NSW, and a pay-

ment plan was offered instead. The client also had bank 

(consumer) debts which we were able to have deferred 

and then waived. 

The quarantine fees appeal process 

I gave the client the option of engaging with a         

community legal centre to obtain advice regarding 

payment of the quarantine debt. On the following basis, 

the payment of this debt was appealed with the      

Hardship Review Board through an online process,    

completed by the financial counsellor:  

 

• The client does not have sufficient income or         

finances to pay this State debt and is not likely to 

have sufficient means to repay this debt (she was 

unlikely to have employment in the foreseeable    

future); 

• Further debt recovery action is unlikely to be           

successful in satisfying this debt; 

• The debt was imposed on the applicant/client due to 

circumstances created by unforeseen forces (a     

pandemic) that was beyond her control and is not at 

all her responsibility; 

• It was unfair to the client to be asked to pay for a 

quarantine period that was not requested by her. 

Furthermore, she was fleeing from a place of risk and 

had no choice but to comply. If she could have 

spent that time at home, she would not have        

incurred the fee; 

• The appeal was made pursuant to Division 3 of the 

State Debt Recovery Act 2018 and sought to have it 

revoked under Section 67-74 of this Act. 

 

Documentation such as police reports, medical records 

and letters of support from the financial counsellor and a 

domestic violence case worker were provided with the 

application. 

 

Upon review, the Hardship Review Board confirmed in 

writing that the fee will be revoked, and the client will 

not have to pay. They instructed Revenue NSW           

accordingly. 

http://www.fcan.com.au
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Pauline Smith 

Vale Maria Hatch 

She worked extremely hard, often after hours and on 

what were supposed to be, days off. Showing great 

compassion, she did not take no for an answer even 

back in the days when there was little useful legislation 

around hardship, and positive outcomes were only 

achieved with ingenuity and persistence. She helped 

her clients holistically, going above and beyond. She 

expected no less from her staff to whom she gave much 

of herself.  

 

She practised an open door policy and her staff over the 

years have experienced her willing sharing of 

knowledge and generosity of time and care, which she 

gave to those outside the organisation too. I know      

because I was one of those. 

 

In the past few years and with the advent of Zoom,    

Maria was likely to attend meetings from a hospital bed, 

such was her dedication and insistence on her health 

issues not impacting her ability to contribute. 

 

Her sister Sally said Maria loved her job as a Financial 

Counsellor. She found it very rewarding to be able to 

help people and gained great satisfaction from her 

work. 

 

“I think Maria felt that she was paying back for the help 

she received when her marriage ended and she was left 

to raise 3 young daughters, with little to no financial    

support”, she said. 

 

In 2019 she was awarded FCAN Life membership and 

the highest accolade in financial counselling, the       

national Jan Pentland award given to a financial      

counsellor who has gone above and beyond in the    

profession. Maria will be remembered as a legend in     

financial counselling but I and others will also remember 

her as our friend. RIP Maria. 

 

Pauline Smith  

Financial counselling in NSW lost a great man in Kevin 

Howard earlier this year. Now, we have been saddened 

to hear of the sudden passing of another highly respect-

ed financial counselling pioneer — Maria Hatch. Here is 

a memorial to Maria from FCAN Chair, Pauline Smith. 

 

 

Maria was a financial counsellor for more than 30 years, 

and well respected in the sector. She trained as a      

financial counsellor under the tutelage of the very first 

financial counsellors in the country. 

 

In the Hunter, Maria worked to provide financial counsel-

ling throughout the region, building The Hunter Valley 

Project into a highly regarded service having as many as 

8 financial counsellors and being the lead organisation 

in a consortium which employs many others. The service 

covers a region from Newcastle to Forster on the coast 

and inland from Merriwa to Murrurundi. 

 

Maria served several terms on the FCAN Board assisting 

in policy making to shape the profession and ensuring a 

high standard of service delivery by taking on the task of 

membership secretary and walking financial counsellors 

through an accreditation process. 

 

She was involved in the consultation process with Louise 

Sylvan to reshape industry funding and advised on     

superannuation, banking hardship policies, and       

wherever she felt she could use her vast experience to 

contribute to change. 

 

On behalf of FCAN, Maria organised CPD and network-

ing opportunities bi-monthly in Raymond Terrace which 

were attended by financial counsellors from Port      

Macquarie to Gosford. There have regularly been as 

many as 30 financial counsellors in attendance and 

have become a forum to take FCAN general meetings 

from Sydney, to the regions. 

Maria Hatch and Maitland MP Robyn Parker. Picture by 

Stuart Scott, Maitland Mercury  
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The death of someone will often bring grief and        

disruption to the lives of those they leave behind.     

Emotions can run strongly with sorrow and regret, as 

well as a wide variety of other feelings.  Sorting out the 

finances of the deceased is not easy for grieving      

relatives.  

If you have a client who is in poor health, it is helpful to 

ask them what arrangements they have made, and 

what they want to happen after they’ve gone.        

Everyone over 18 should have a will, regardless of 

whether they own any property.  Lawyers charge    

between $300 and $1,000 for a will.  The Salvation Army 

has Will Days where local lawyers prepare wills for $100. 

There are low cost DIY will kits available online.  The 

NSW Trustee and Guardian can prepare a free will for 

full age pensioners.   

Keeping a list of current assets and liabilities, as well as 

a letter with instructions for the executor and next-of-

kin, will help them sort out the finances and try to follow 

the deceased person’s wishes. 

When death of your client occurs suddenly, you may 

receive a call from the deceased client’s partner or a 

family member to let you know and ask you about your 

client’s financial situation.  As you express your         

condolences and offer your support, you may need to 

reflect on your ethical responsibilities and the way you 

can best assist those left behind. 

The Law Matters

Richard Brading                            

Solicitor 

When your client dies

Did your client have a will? 

If your client made a will, then the will should have   

appointed an executor.  The executor is the person 

responsible for organising the funeral and administer-

ing the estate in accordance with the terms of the will.  

If there is no will, it is the responsibility of the next of kin. 

If the deceased had significant assets, then the       

executor will usually need to apply to the Supreme 

Court of NSW for a grant of Probate.  A grant of      

Probate is a court order authorising the executor to 

administer the estate according to law. If the            

deceased left significant assets but no will, then the 

next of kin (or someone else with a good reason) can 

apply to the Supreme Court for a grant of                 

Administration, which is similar to a grant of Probate.   

If the deceased had no will and no significant assets, 

then it is unnecessary to apply for a grant of             

Administration.  The next of kin can simply distribute the 

estate according to the Intestacy Rules (see inset). 

Creditors, beneficiaries and others involved financially 

with the deceased person will usually provide           

information to, and deal with, the person named in the 

will as executor and/or the next of kin, without waiting 

for the grant of probate to be made.  The bank and 

motor registry will usually agree to transfer assets to the 

next of kin who provides them with an indemnity 

against future claims. 

Disclosure of information 

What information about your deceased client are you 

able to provide to their executor or next-of-kin?  If you 

discussed this with your client while they were alive 

and obtained an authority, then you can carry out 

their wishes.  If not, then you need to consider the ethi-

cal principles. 

Clause 2.4.5 of the Financial Counselling Code of     

Ethical Practice states that personal and detailed in-

formation about a client shall not be disclosed to a 

third party without the client’s understanding and   

informed consent, unless required to do so by law. 

http://www.fcan.com.au
https://www.salvationarmy.org.au/donate/wills-and-bequests/community-wills-days/
https://www.tag.nsw.gov.au/
https://www.supremecourt.justice.nsw.gov.au/Pages/sco2_probate/sco2_filing_instructions/applying_for_probate.aspx
https://www.supremecourt.justice.nsw.gov.au/Pages/sco2_probate/sco2_filing_instructions/applying_for_letters_of_administration.aspx
https://www.supremecourt.justice.nsw.gov.au/Pages/sco2_probate/sco2_filing_instructions/applying_for_letters_of_administration.aspx
https://www.financialcounsellingaustralia.org.au/docs/australian-financial-counselling-code-of-ethical-practice/
https://www.financialcounsellingaustralia.org.au/docs/australian-financial-counselling-code-of-ethical-practice/
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pact on their financial situation.  Counsellor case notes 

may record personal and detailed information about 

the client that is disclosed during the counselling ses-

sion.  These case notes are the property of the financial 

counsellor’s employer (Clause 2.8.2 FC Code of Ethical 

Practice).   

The hybrid role of financial counsellors is different to that 

of psychologists and therapeutic counsellors who con-

centrate on the treatment of the individual client and 

have stricter confidentiality rules.  There is rarely any 

information in their files of practical use to the executor 

or next-of-kin of a deceased client.   

NSW Government health services can disclose health 

information of a deceased person to an immediate 

family member of the individual for compassionate rea-

sons and the disclosure is limited to the extent reasona-

ble for those compassionate reasons1. 

Ownership of client documents after client’s death 

Documents and other records provided by the client as 

well as documents prepared by the financial counsellor 

for the client, remain the property of the client (Clause 

2.8.2 FC Code of Ethical Practice) until they die, when 

ownership passes to their executor or next-of-kin. These 

documents include the account statements provided 

by the client as well as correspondence between the 

financial counsellor and creditors.   

The client-owned documents provide little personal 

information about the deceased client other than what 

may have previously been disclosed to creditors.  How-

ever, the release of these documents can be of great 

assistance to the executor or next-of-kin responsible for 

identifying the assets and debts of the deceased. 

As explained above, when there will be no application 

for probate or administration, these client-owned docu-

ments can be released to the next of kin.  However, 

caution is necessary if there may be a dispute over who 

is entitled to the documents as next of kin.  For exam-

ple, the deceased may be survived by both a de facto 

partner and a legal spouse. 

The Intestacy Rules that apply if there is no will 

• If the deceased is survived by a spouse (married or 

de facto) and children from the relationship, the 

spouse is entitled to the whole estate.  

• If the deceased is survived by a spouse and      

children from other relationships, the spouse gets 

the first $500K (approx.) and half of the rest.  The 

other half of the rest is divided among all legal 

children of the deceased. 

• If the deceased is not survived by a spouse, the 

children of the deceased share the estate equally. 

• If the deceased is not survived by a spouse or   

children, the estate goes to the parents of the   

deceased. 

• If the deceased is not survived by a spouse,      

children or parents, then the estate goes to the 

brothers and sisters of the deceased. 

• If none of them survive the deceased, the estate 

goes to grandparents, then aunts and uncles then 

first cousins.   

• If there is no-one in any of these categories, the 

estate goes to the government. 

The Law Matters 

When your client dies 

Third parties include creditors as well as relatives.  

However, the FC Code of Ethical Conduct does not      

specifically cover what happens after the death of a    

client.  It is no longer possible to seek the client’s consent.   

Note that the FC Code of Ethical Conduct only refers to 

“personal and detailed information” about a client.  This 

indicates that impersonal and general information may 

be disclosed without express consent in appropriate cir-

cumstances.  This would include the fact of the client’s 

death, as well as contact details for the executor or next-

of-kin. 

Ownership of case notes after client’s death 

Financial counselling may be considered a hybrid of per-

sonal counselling and a financial service.  Part of the role 

of the financial counsellor is to help the client identify, ex-

press and resolve personal issues that may have an im-
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Dealing with the assets and debts of the deceased 

If the deceased had few assets and there is no need to 

apply for probate or administration, then it is the       

responsibility of the executor named in the will and/or 

next-of-kin to administer the estate informally.  The     

estate must be distributed according to the terms of the 

will or the rules of intestacy. The law requires the        

deceased’s debts to be paid before the balance is 

distributed to beneficiaries.   

In practice, you may be assisting the partner or close 

relative of someone who died in poverty; who only left 

household items, an old car and had a bank account 

with a modest balance.   

Many creditors will waive their debts when they learn 

of the financial circumstances of the deceased, but a 

few may persist in calling the surviving partner to    

demand payment.  This is always distressing and you 

may be able to stop the harassment by writing to the 

creditor and explaining that the deceased did not 

leave any valuable property and the surviving partner 

is not liable to pay their debt.     

The funeral 

If the deceased had a will, the executor is responsible 

for arranging the funeral, but can delegate that      

responsibility to a family member.  If the deceased did 

not have a will, the next-of-kin is responsible for       

arranging the funeral. 

The person who arranges the funeral is liable to pay 

the funeral bill. As payment of the funeral account is a 

priority debt, it may be better to ask the deceased’s 

bank or superannuation fund to pay the funeral      

account directly, than for the person who arranged it 

to pay it from their own money and hope for           

reimbursement from the estate. 

When there is no money in the deceased's estate to 

pay for the funeral and no relative or friend who is   

willing to pay for the funeral, then the deceased may 

have a 'destitute funeral'.  This is organised by a      

funeral company under contract to NSW Health and 

usually includes collection of the deceased’s body, a 

basic funeral service cremation and assistance to 

family members by a social worker.  

Real estate 

Couples often own their home as ‘joint tenants’.  If 

one partner dies, their interest in the home               

automatically passes to the surviving partner.  It is   

necessary for the surviving partner to employ a       

conveyancer to register the change of ownership, but 

a grant of probate or administration may not be     

required. 

The surviving partner should obtain a title search of the 

property to see whether it is registered in the names of 

the couple as joint tenants or tenants-in-common.  If 

the deceased person had any interest in real estate 

that was not a joint tenancy, then a grant of probate 

The financial counsellor’s continuing role 

The executor or next-of-kin may ask for your assistance 

in locating the assets of the deceased client and      

identifying their debts.  They may also ask you to      

continue your financial counselling role to finalise the 

debt issues, particularly if there are joint assets or joint 

debts. 

You should carefully consider what you believe would 

have been the wishes of your deceased client before 

agreeing to take on the next-of-kin as a new client to 

assist with winding up the deceased client’s financial 

issues.   

Often the next-of-kin was the partner of the deceased 

client, and you may believe your deceased client 

would have wanted you to take on the partner as a 

new client to finalise what had already been started.  

There may not be much more to do than notify        

creditors of the death of your client and provide some 

information to the next-of-kin about their liability to pay 

the debts of the deceased. 

Occasionally there are complications and you won’t 

feel it is appropriate for you to take on the next-of-kin.  

In that case, you can simply provide them with the   

client’s documents and refer them to another financial 

counsellor if required. 

http://www.fcan.com.au
https://www1.health.nsw.gov.au/pds/ActivePDSDocuments/PD2008_012.pdf
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Joint debts 

When one of the joint debtors dies, the survivor remains 

liable to pay the full debt.   

Centrelink 

When a single allowance recipient dies, their              

entitlement to a Centrelink payment stops on the day 

they die. When Centrelink are notified of the person’s 

death, they will ask the person’s bank to refund all     

payments made from end of the fortnight in which the 

person died. 

When one of a couple who have both been getting a 

pension or income support payment for 12 months or 

more dies, the survivor can get a bereavement pay-

ment at the couple rate for up to 14 weeks, after which 

it reduces to the single rate. 

A person getting Carer Allowance or Carer Payment 

after the person dies can get it for up to 14 weeks after 

the person’s death. 

Tax 

A final tax return for the deceased person should be 

lodged if they had tax withheld from their income     

during the year in which they died, or their taxable    

or administration will be necessary to transfer or sell that 

real estate. 

Secured debts 

Any debt secured against real or personal property    

continues to be secured against the property after the 

death of the debtor, even if there is a change in         

ownership of the secured property. 

The death of the debtor may trigger a default clause in 

the security contract, allowing the creditor to realise the 

security sooner than the original contract date.   

It is therefore important to notify the secured creditor of 

any proposal to surrender or sell the security property, 

continue payments or refinance. 

income was above the tax-free threshold, or they 

lodged tax returns in the income years before their 

death, or had outstanding tax returns.  If a final tax    

return is not required, a non-lodgement advice form 

should be lodged with the ATO. 

Superannuation death benefits 

These are usually paid directly to the member’s         

dependents, not the estate.  The beneficiary does not 

need to use the money to pay the debts of the         

deceased. 

Bank accounts 

The deceased’s bank will freeze all their accounts when 

notified of the death.  If there is a debt and money in 

savings, the bank can utilise the deceased’s savings to 

reduce the balance of the debt. 

Cars 

If there will be no application for probate/

administration, registration can be transferred to the 

beneficiary under the will or to the next-of-kin2.   

Insolvent estate 

The deceased person may have more debts than assets 

to pay creditors.  The executor named in the will or next-

of-kin can notify creditors that the deceased person’s 

estate is insolvent and they are unable to pay their 

debts.  The executor and next-of-kin are not liable to 

pay the creditor’s debts from their own money. 

Shares 

There are brokers that specialise in selling the shares of 

deceased estates3. If the total value of the shares is less 

than $25,000 then these can be sold without probate/

administration.  

Bankrupt Estate 

The estate of an insolvent deceased person may be 

made bankrupt by a creditor who is owed at least 

$5,000 in the same way as a person may be made 

bankrupt, and be administered by a bankruptcy trus-

tee.   

In practice, a creditor will only bankrupt the estate if 

there are valuable assets, such as real estate.  If the es-

tate is made bankrupt, the bankruptcy trustee will be 

entitled to recover estate assets from anyone who has 

taken them. 

References 

1. Health Privacy Principle 11 of the Health Records and 

Information Privacy Act 2002 (NSW). 

2. https://www.nsw.gov.au/topics/vehicle-registration/

transferring-or-cancelling/deceased-estates. 

3. E.g. Bellmont Securities https://

www.bellmontsecurities.com.au/. 

https://www.servicesaustralia.gov.au/centrelink?context=1
https://www.servicesaustralia.gov.au/getting-payment-if-youre-carer?context=60097
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2002-071
https://legislation.nsw.gov.au/view/whole/html/inforce/current/act-2002-071
https://www.nsw.gov.au/topics/vehicle-registration/transferring-or-cancelling/deceased-estates
https://www.nsw.gov.au/topics/vehicle-registration/transferring-or-cancelling/deceased-estates
https://www.bellmontsecurities.com.au/
https://www.bellmontsecurities.com.au/
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Applying for bankruptcy can feel like a terrifying       

situation and I often see clients who are very anxious 

about it.  Bankruptcy can be your client’s best way out 

of financial strain, but it’s a last resort once all other   

avenues have been exhausted. Although your client’s 

debt worries might feel overwhelming and unmanage-

able, it is crucial to make sure your client is eligible for 

bankruptcy and that their debts will form a part of their 

bankruptcy.  

 

Eligibility requirements 

 

Bankruptcy is the most common type of personal      

insolvency and consists of two (2) types: 

 

1: Debtor’s Petition  

(Voluntarily entering into bankruptcy) 

 

There is no minimum or maximum amount of debt or 

income your client needs to be eligible for bankruptcy 

and there is no fee to apply for bankruptcy. However, a 

person who wishes to declare themselves bankrupt, 

may only do so if: 

 

• They are insolvent; and 

• They are personally present or reside in Australia; or 

• They have a dwelling or place of business in         

Australia; or 

• They are carrying a business in Australia. 

 

2. Creditor’s Petition  

A creditor applies to the Court for a Sequestration    

Order forcing the person into bankruptcy, if the debt 

owed is greater than $10,000. 

 

You are unable to apply for bankruptcy if your client 

has an active debt agreement or personal insolvency 

agreement.  

 

Debts 

 

Most debts for which a bankrupt is liable for will be   

provable, however, there are a few broad categories 

of debt that are not provable in bankruptcy and some 

that are provable but not extinguished by bankruptcy. 

 

What Are Not Provable Debts 

 

The main broad categories of debts that are non-

provable, and as a result are not extinguished by     

bankruptcy, are: 

 

• Debts that were incurred after the date of          

bankruptcy commenced; 

• Court imposed fines; 

• Amounts payable under a proceeds of crime order; 

 

Gemma Garrash is a supervisor and bankruptcy team 

leader at Shaw Gidley. Should you have any questions in 

relation to this article or bankruptcy, please contact 

Gemma by telephone on 02 4908 4444 or by email    

ggarrash@shawgidley.com.au.  

• HELP/HECS debts under the Higher Education       

Support Act 2003(Cth); and 

• Unliquidated debts - These are typically debts that 

are subject to a damages claim that has not been 

fixed in amount, or otherwise agreed as to its value, 

prior to the date of bankruptcy. 

 

Other Debts That Aren’t Extinguished 

 

Some debts are actually provable in the bankruptcy 

and as such entitled to receive a proportionate return of 

any available funds in the estate but are not extin-

guished by bankruptcy. As such the your client will re-

main liable for the balance of these debts after being 

discharged from bankruptcy. 

 

• Debts incurred by fraud; 

• Child support debts;  

• Debts relating to a bond or to certain other criminal 

law penalties; and 

• Debts under a maintenance agreement or order; 

 

There is a common misconception that by entering into 

bankruptcy, your client will be released from all their 

debts upon discharge. As such, it is important to make 

sure they are going bankrupt to extinguish all their 

debts.  

 

Bankruptcy is a scary prospect for most. Its reputation 

has suffered mainly because only the bad outcomes 

usually get airtime. However, bankruptcy is not a cure-

all either. It should never be the first-point-of-action for 

people in financial troubles. A priority should be to see if 

an individual’s debts can be paid in full or part, but also 

taking into account the current level of financial distress, 

and erosion of the client’s quality of life.  

 

By consulting with a financial counsellor or insolvency 

professional, it will ensure your client gets the right story 

on bankruptcy and, eventually, improvements in quality 

of living, when compared to the pre financial distress 

status quo. 

 

If you have any questions in relation to this article, 

please contact Gemma Garrash by telephone on (02) 

4908 4444 or by email at ggarrash@shawgidley.com.au.  

Situations or reasons where people 

shouldn’t go bankrupt 

http://www.fcan.com.au
mailto:ggarrash@shawgidley.com.au
mailto:ggarrash@shawgidley.com.au
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When it costs you $150 to fill your car with petrol even 

after the government has reduced the fuel levy to half, 

you know life must be getting tough for most financial 

counselling clients.  

 

I recently heard on News radio that in Eurobodalla Shire 

the housing shortage is so severe that even employed 

people in the shire, like teachers, are living in their cars 

because there is literally no rental accommodation 

available. Even if you are lucky enough to have stable 

accommodation, rents have skyrocketed. According 

to Rent Tracker, as at June 30, the median weekly rent 

increase in Sydney equated to an annual rise of 

11.11%, with rental outside Sydney rising 12.50%. As at 

the March quarter in 2022, the annual inflation rate 

across all goods and services rose to 5.1%, and is      

expected to rise further.  

 

These rises in the costs of living hurt most Australians, but 

they hurt those on low incomes far, far more. For the 

person who was already struggling, these sorts of     

increases can tip low income families over the edge. 

For example, the ABS, who track Living Cost Indices for  

different household types, reported that:  

 

• “Age pensioner and Other government transfer    

recipient households recorded the largest quarterly 

rises since the September 2000 quarter, following the 

introduction of the GST. 

 

• Pensioner and beneficiary households (which      

includes Age pensioners and Other government 

transfer recipients) recorded the largest quarterly 

rise since the beginning of the series in 2007.” 

 

The ABS also noted that the biggest rises were for many 

things low income and elderly people need most: 

The cost of living catastrophe for low 

income Australians 

health care and pharmaceuticals, fuel and basic food-

stuffs like meat and vegetables,  
 

As if this wasn't bad enough, there are further shocks 

coming. Low income Australians need basic utilities to 

survive: energy for cooking, heating and hot water. 

However wholesale electricity prices are six times higher 

than they were in April 2021, and the Australian Energy 

Regulator is expected to lift the benchmark “reference” 

price for electricity by as much as 18.3%. A June story by 

Nine news has reported Tennant Reed of the Australian 

Industry Group as saying that "Over the next two years 

it's likely that households will be paying 50 per cent 

more for their electricity and potentially double for their 

gas."  
 

Together, the ABS data, rental and accommodation 

costs, and the likelihood of substantial increases in    

energy prices, suggest that low income families are in 

the middle of their biggest cost of living crisis for more 

than 20 years, with worse to come. Perhaps much 

worse.  
 

This means more strain on an already stretched financial 

counselling system in Australia. Financial counsellors, I 

know, will rise to the challenge as they always have, but 

there are human limits to what even financial           

counsellors can do when there simply aren’t enough to 

go around. 
 

Mahatma Ghandi famously said that 'the true measure 

of any society can be found in how it treats its most  

vulnerable members”, a sentiment I wholeheartedly 

agree with. In a civilised society we must look to the 

welfare of our most vulnerable, including those on low 

incomes and the large (and growing) number of      

Australians who live below the poverty line. In my view 

the Australian Federal and State governments, right 

now, need to pre-emptively increase funding for the 

sector substantially, and the sector itself needs to be 

training more financial counsellors for the tidal wave of 

financial stress that is surely coming our way. 

 

 

          
          

https://www.tenants.org.au/tu/rent-tracker
https://www.abs.gov.au/statistics/economy/price-indexes-and-inflation/selected-living-cost-indexes-australia/latest-release
https://www.finder.com.au/why-electricity-prices-will-rise-1-july-australia#:~:text=Wholesale%20electricity%20prices%20are%206,of%20these%20rising%20electricity%20prices.
https://www.9news.com.au/national/power-prices-australia-warning-electricity-gas-bills-rise/1de59ef0-841a-41da-b6ba-aa279fb1c532
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FCA Update 
 

Financial stress in the community is clearly on the rise, 

with cost of living pressures and increases in interest 

rates. That of course is really worrying. But if I had to 

choose one word to describe the financial counselling 

sector at the moment it would embody the opposite 

sentiment: opportunity. 
 

Top of my list is that the change of government means 

that many of the policy priorities that financial counsel-

lors have long argued for are likely to progress. These 

include regulation of BNPL (which the new Minister     

Stephen Jones has already committed to) and           

implementing the 2016 review of payday lending and 

consumer leases that will make these products safer and 

more affordable. 
 

On the funding front, we now have the start of an       

industry funding model, with money set aside in the 

March 22 Federal budget to set up the independent 

body that would manage and distribute this additional 

funding. That is a huge win. Industry contributions will be 

voluntary and the additional funding will not be as much 

as we would like, but to reiterate --- it is a start. We now 

have something to build on. 
 

The next steps are to put some flesh around the model 

and this will happen in the next six months. There are lots 

of questions. What does the independent body look 

like? Can we put in place a more enduring      funding 

model (that mitigates the current “voluntary” nature)? 

Will the Federal Government include its funding? How 

can we coordinate state and federal funding more ef-

fectively? Answering these questions means that you’ll 

hear a lot more from us soon as the process unfolds, in-

cluding consultation/information sessions. 

 
Cancer Council NSW 
 

Cancer Council NSW provides a wide variety of          

information and support services to people affected by 

cancer. Cancer patients and carers can access valuable 

support from the Cancer Council’s Information and      

Support Service on 13 11 20. This free service is delivered 

by healthcare professionals and can refer eligible people 

to a range of practical and psychosocial support services 

such as accommodation, transport to and from            

treatment, home help payment assistance, financial 

counselling and assistance services. 
 

There are many costs that come with a cancer diagnosis 

and Cancer Council’s Financial Counselling Service      

supports people diagnosed with cancer who are           

experiencing increased medical and practical expenses 

and are often facing a reduction in income. People     

referred to the service are seeking information around 

managing their financial obligations such as credit cards 

and mortgages, assistance with budgeting and support 

negotiating with creditors.  
 

The Financial Counselling team is comprised of two      

financial counsellors who assist clients across NSW via    

telephone. Cancer Council’s financial counsellors work 

closely with healthcare professionals as well as Cancer 

Council Liaisons, who work within several cancer            

treatment centres across NSW to reach a broad range of 

clients.      
 

Cancer Council also provides financial assistance to   

people experiencing acute financial hardship towards 

everyday expenses. This financial service can help people 

affected by cancer in providing assistance through food 

and fuel vouchers and help with electricity and gas bills. 

Additional assistance can be provided through home 

help, for cleaning or garden maintenance. Assistance is 

limited to $350 per person for financial assistance and 

$350 towards home help support.   
 

For more information, financial counsellors can contact 

the Cancer Council on 13 11 20.  

 
Lyn Brailey 

Around the Traps 
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