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Until March 2014 Australia had a negative consumer 

credit reporting system, whereby credit reports         

included only negative information on consumers such 

as details of defaults, overdue debts, bankruptcies and 

court judgements.   

 

Negative credit reporting system is replaced by a    

Positive credit reporting system 

 

In March 2014, after amendments to the Privacy Act 

1988, a Positive Credit Reporting system known as  

Comprehensive Credit Reporting (CCR) was intro-

duced. The changes to the act allowed credit provid-

ers to voluntarily share more comprehensive credit             

information on customers with the various credit        

reporting bodies (CRBs) such as Equifax, Illion (formerly 

Dun and Bradstreet) etc. The additional information 

that may be collected for credit reports includes.   

• type of account; 

• account open and close dates; 

• credit limit (NOT the outstanding debt); 

• terms and conditions (e.g., loan term, type of        

security, interest only, or principal and interest); 

• repayment history information (Further information 

on this controversial issue is provided later). 

However, due to the voluntary nature of this legislation, 

very few creditors were actually providing this            

information to the credit reporting bodies.   

 

Amendments to the credit reporting system proposed 

but not passed by parliament. 

 

In July 2018 the government introduced The National 

Consumer Credit Protection Amendment (Mandatory 

Comprehensive Credit Reporting) Bill 2018 (the MCCR 

Bill). This would have made it mandatory for the big four 

banks to supply credit information to the CRB’s.       

However, this was NOT passed, due to the successful 

lobbying by consumer advocates over the adverse 

consequences of the proposed legislation to            

consumers experiencing financial hardship.  

 

Attorney Generals’ Department Review of the proposed 

amendments  

 

Due to the concerns raised by consumer advocacy 

groups, the Attorney-General initiated a review of  

Consumer Credit Reporting and Hardship. This review 

sought “input from the community about the reporting 

of financial hardship information in the consumer credit 

reporting system, including whether the current         

approach should be changed, the reasons for any    

proposed changes, and the nature of any proposed 

changes.”1 

Lynne Flynn 
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Consumer advocates’ concerns about the proposed 

amendments 

1. Hardship flags or any other additional indicator of 

hardship should not be permitted  

Consumer advocates argued that2: 

• hardship flags will deter consumers from seeking 

hardship assistance if they know it will be on their 

credit report; 

• creditors are more likely to offer more expensive or 

onerous credit terms to the consumers with      

hardship flags. This will worsen the consumers    

financial situation; 

• creditors may cancel existing credit facilities if they 

see hardship information on a consumer’s credit    

report, even though the consumer is up to-date 

with their payments. Small businesses are at partic-

ular risk of this occurring, as their credit facilities are 

frequently payable on demand, and therefore, 

can be recalled at their creditor’s discretion; 

• consumers may have difficulties improving their 

financial situation through refinancing or            

restructuring; 

• Consumers’ credit scores will be adversely           

impacted. Consumers have become more       

protective of their credit scores in recent years 

and may be tempted to turn to unregulated   

credit repair services and lenders; 

• Banks already have existing sources of consumer 

information to improve their responsible lending 

practices and do not require hardship flags for 

responsible lending to occur; 

• If the government is determined to implement 

hardship flags, then to lessen their adverse impact, 

hardship flags should be removed from a credit 

report as soon as the hardship issue has been    

resolved. 

2. The system needs to be tested before additional 

hardship information is collected and included in 

consumers credit reports  

In order to identify if there really is a need for further 

privacy intrusion via additional reforms to the CCR, 

consumer advocates want the current CCR system to 

operate for at least 3 years, after which there should 

be a full review of the CCR to provide “demonstrable 

evidence that adding hardship information to credit 

reports is necessary for responsible lending.2”  

Consumer credit reporting: Recent changes 

that adversely affect consumers in hardship 

Submissions were made by joint consumer groups led by 

the Financial Rights Legal Centre, as well as by ASIC, 

Credit Reporting Bodies, the Australian Banking Associa-

tion, the Office of the Australian Information Commissioner 

(OAIC) and Legal Aid Queensland. Submissions to this   

review can be downloaded here. This review was to have 

been completed by December 2018, but, as yet, no     

report has been released to the public.  

http://www.fcan.com.au
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6093
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6093
https://www.aph.gov.au/Parliamentary_Business/Bills_Legislation/Bills_Search_Results/Result?bId=r6093
https://www.ag.gov.au/Consultations/Pages/Review-of-financial-hardship-arrangements.aspx
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ASIC’s Position 

ASIC is in favour of hardship indicators being included on 

credit reports, although they have concerns about the 

way credit providers are reporting hardship under the 

current law (this is covered in more detail below). They 

think that a hardship indicator is essential to support   

responsible lending. They argue that a hardship indicator 

should not necessarily prevent a consumer from getting 

credit but should instead prompt the lender to ask more 

questions about the hardship arrangement, the          

circumstances surrounding it, whether the hardship is 

ongoing or whether it is likely to recur. 

ASIC also dismiss consumer advocates’ concerns about 

current credit contracts being cancelled on the basis 

that this would be inconsistent with the limitation in the 

Privacy Act that information from a credit file can only 

be used to assess an application for credit, or assist a 

consumer to avoid default.  

ASIC does not address the key concern of consumer 

advocates related to consumers not asking for hardship 

in the first place in order to protect their credit report. 

Consumers’ hardship information should not be captured 

in credit reports 

Consumer advocates and ASIC agree that hardship   

information (i.e., further details about the reason for 

hardship) should not be captured in credit reports. In 

ASIC’s submission to the review, it stated that “we     

consider that information about the reasons for a              

consumer’s hardship should not be captured in the 

credit reports because: 

a. There may not be a single event that has led to a 

consumer’s hardship and it may be difficult to        

categorise; 

b. Credit information needs to be accurate and this 

may create an unreasonable expectation on credit 

providers to verify the reasons for hardship; 

c. Prospective credit providers may not be able to rely 

on the information, as they have no oversight or 

knowledge of how the previous credit provider      

collected and verified the information; and 

d. An obligation to record reasons may increase the 

administrative costs and the complexities of granting 

an arrangement, reducing the incentive for credit 

providers to offer an arrangement”3 (p. 15). 

Why Repayment history information (RHI) procedures are 

unfair 

RHI is information about a consumer’s repayment history, 

whether they have paid their debts on time, or whether 

they have missed a repayment. Credit providers that 

hold an Australian Credit Licence, can voluntarily report 

to the credit reporting bodies (CRBs), whether a         

consumer has paid or missed their repayment             

obligations, on a month by month basis, for a period of 

up to 2 years. This information appears on the             

consumers’ credit report. The proposed reforms will 

make the reporting of RHI mandatory. 

There is genuine confusion amongst credit providers on 

how to report RHI for customers in financial difficulties. It 

hinges on the interpretation of when a customer’s     

payment is “due and payable” under the Privacy Act. 

This is particularly relevant for customers who have      

entered into hardship arrangements with their creditors. 

The Credit Reporting framework is legislated under the 

Privacy Act and the government department oversee-

ing this Act is the Office of the Australian Information 

Commissioner (OAIC). The term “due and payable” is 

actually not defined in the Privacy Act, so the OAIC   

provided a guidance statement as to its interpretation of 

the term, and specifically in relation to recording of RHI.  

This guidance states that “Due and payable” means 

“that the credit provider has a legal entitlement to   

maintain an action for recovery against a consumer in 

respect of a missed monthly repayment”4. 

The OAIC currently expects repayments to be recorded 

as being “missed, if the hardship arrangement does not 

state that the credit provider will postpone enforcing the 

original terms of the credit contract”3. The guidance 

goes on to distinguish in legalistic terminology between 

a “variation to the terms of the consumer credit         

contract” and “an indulgence”, where there is no      

variation to the original contract. 

It appears a lot of credit providers consider their        

hardship arrangements fall into the ”indulgence”       

category, as it has been normal practice for creditor 

providers to provide temporary hardship arrangements 

where the original terms of the contract remain          

unchanged. These would be classified as an 

“indulgence” for credit reporting purposes and,       

therefore, even though the consumer keeps to the new 

temporary repayment plan, their credit report would 

show that they had missed or were late in paying every 

repayment, as it did not equal the repayment amount 

specified in the original contract.  

The joint consumer advocates submission noted that 

“should this review conclude that from 2019 hardship 

information can be recorded on credit reports,     

consumers may have systemic rights to compensation 

for inaccurate listings for hardship issues because  

listing should never have been made as the bank 

had breached the responsible lending laws2”.  

Continued page 9 

https://www.oaic.gov.au/agencies-and-organisations/faqs-for-agencies-orgs/businesses/what-does-the-term-due-and-payable-mean-in-the-definition-of-repayment-history-information
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Insurance is a reverse lottery.  When we take out an 

insurance policy, we hope that we’ll never need to 

make a claim. Clients are in difficulty when their       

insurance claim has been rejected.  They will            

appreciate you reviewing their circumstances and 

documents with them, to see if anything can be done. 

Insurers can be tricky. The smiling models in the          

advertisements may claim they are “here to help”, but 

often claims are rejected, or accepted with an        

inadequate payout.  Repairs might take ages, or be 

substandard.  Worse is being hit with a claim when 

there is no insurance cover.   

Read the contract 

Insurance is a contract between a consumer and an 

insurance company.  To understand an individual insur-

ance contract, it is necessary to read the insurance 

proposal, the terms and conditions, and the schedule 

that sets out details of cover. There may be other     

relevant documents. Telephone conversations can also 

be important.  Insurers record all their phone conversa-

tions with customers, but the customer usually relies on 

their memory.  Encourage the client to write down 

what was said in telephone conversations with insurers. 

A bit of law 

General insurance contracts are subject to the law, 

particularly the Insurance Contracts Act 1984 (Cth) 

(“the Act”).  Section 13(1) of the Act states that a    

contract of insurance is based on the “utmost good 

faith” meaning that each party is required to act     

towards the other party honestly, frankly and fairly. The 

Act requires insurers to:  

• Assess claims properly; 

• Not delay or refuse to pay claims without proper 

cause. 

Most insurers are signatories to the General Insurance 

Code of Practice.  The Code provides that: 

• All customer services will be conducted in a fair, 

transparent and timely manner; 

• Claims will generally be determined within 10      

business days of receipt; 

• Customers will have access to any information that 

has been used to assess applications, claims or 

complaints and will have the opportunity to correct 

any mistakes or inaccuracies. 

The Law Matters

Richard Brading                            

Solicitor 

Insurance Issues

Investigation 

Consumers may naively think that because the insurer 

has taken their money and issued a policy, then the 

insurer will overlook any non-disclosures in the           

insurance proposal.  Unfortunately, the ‘duty of utmost 

good faith’ requires policy holders to disclose all      

relevant information.   

It is only when a claim is made that the insurer will 

check that the information is correct.  If a claim relates 

to a motor vehicle or home, the insurer will get a report 

from Insurance Reference Services (IRS), the insurance 

equivalent of a credit report. The insurer will be able to 

see the consumers insurance history with most other 

general insurers. IRS enables insurers to refuse an     

individual’s claim based on previously denied,         

withdrawn, or cancelled claims, as well as multiple or 

unusual claim patterns.  If a claim is refused, it is    

worthwhile spending $22 to get a copy of the client’s 

insurance record from them.  There is no free option.  If 

the information is wrong, IRS simply refers the consumer 

to the insurance company who posted the               

information.  IRS is industry-run and self-regulating.    

Unlike credit reporting services, there are no consumer 

protection safeguards. 

Insurers routinely check the traffic record of the insured 

and the driver, medical history etc.  They employ    

investigators to look for evidence of fraud and assess 

the extent of loss and compensation.  Insurance     

investigators vary in demeanour.  Some are polite, but 

others may be rude and unpleasant to the consumers 

they investigate.  It is important that consumers       

provide information that is reasonably requested, but 

are also careful that things they say are not              

misinterpreted or taken out of context. The duty of   

utmost good faith means that an insurer can reject the 

claim if the consumer refuses to co-operate with the 

investigator.  Investigators may demand to see        

financial records and telephone records, and may 

speak to third parties, such as neighbours.   

Rejected claims 

An insurance claim may be rejected for many reasons, 

including: 

• Premiums not paid; 

• Policy doesn’t cover subject of claim; 

• Consumer didn’t disclose relevant information 

when taking out or renewing the policy (e.g. history 

http://www.fcan.com.au
https://www.legislation.gov.au/Details/C2016C00820
https://www.legislation.gov.au/Details/C2016C00820
http://codeofpractice.com.au/
http://codeofpractice.com.au/
http://insurancereferenceservices.com.au/
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• Underinsurance, where the property is not insured for 

its actual value.  Then the insurer will only pay a    

portion of the amount; 

• Market value is insufficient to buy a replacement; 

• Deductions for excess; 

• Insurance assessor estimates lowest cost repair. 

Sometimes it may be possible to argue that the amount 

is inadequate.  Settlement documents should not be 

signed until the consumer is sure they don’t want to 

argue for a better settlement. 

Improving the Insurance industry 

ASIC is responsible for regulating the insurance industry.  

Critics claim that ASIC is ineffective and needs more 

resources to improve its role.  ASIC won’t respond to 

individual consumer complaints. 

Insurers have long been criticised for vague and con-

fusing wording in insurance disclosure documents and 

more needs to be done so that consumers actually get 

the cover they think they are paying for.  Consumer 

pressure has led to regulatory improvements in flood 

insurance cover and travel insurance claims for mental 

health.  Complaint numbers are rising, and some insur-

ers are failing to comply with the Code of Practice2. 

AFCA Complaints 

Insurers must have an internal dispute resolution (IDR) 

process.  If that does not achieve the desired result, 

consumers can go to the Australian Financial           

Complaints Authority (AFCA). You have to wait 45 days 

after lodging your claim with the insurer’s IDR unless you 

get a decision from the insurer first. There is a 6 year 

time limit from the date you became aware of the loss 

or 2 years from the date you got a final response from 

the insurer’s IDR process.  AFCA tries to resolve          

complaints within 4 months. Consumer complaints to 

AFCA are rising rapidly.  They increased by 25% from 

10,588 in 2015–16 to 13,200 in 2016–17, and again rose 

by 8% to 14,252 from 2016–17 to 2017–182. 

Motor vehicle property damage 

When a vehicle is driven negligently, the driver is always 

liable for the damage they cause.  The owner may also 

be vicariously liable if they are a passenger in the      

vehicle, or if the driver is the agent of the owner.       

Employers are usually liable for damage caused by 

their employee’s negligence, when the employee is 

driving for work purposes.   

The Law Matters 

Insurance Issues 

of traffic offences, modifications to motor vehicle, full 

medical history etc.); 

• Disentitling event (e.g. intoxicated driver, crashed    

vehicle etc.); 

• Fraud.  

A person in financial difficulty is much more likely to have 

their claim rejected than a wealthy person because    

people in financial stress can be motivated by their      

financial problems to make a false claim. Cars stolen and 

burnt will usually be carefully investigated. 

A rejected claim will be listed on the IRS database. This 

may prevent the individual from obtaining insurance in 

the future. There does not appear to be any time limit on 

the retention of this information. This means that a        

consumer who is facing rejection of their claim may be 

better off withdrawing their claim than risking an adverse 

IRS report. If they proceed, they should be ready to fight 

hard to avoid the long-term consequences of losing. 

The insurer can reject a claim if they find there has been a 

material non-disclosure and they would have charged a 

higher premium or rejected the application if the correct 

information was disclosed.  If the non-disclosure was done 

innocently, the insurer can only refuse the claim if they 

would have refused to insure the consumer if they had 

been made aware of the true facts. 

An insurance company can also refuse a claim if the loss 

was caused by the insured person’s conduct1. If, however, 

the person can prove that there is no connection         

between their conduct and the loss or damage, the    

insurance company cannot refuse to pay.  For example, 

the insurer cannot refuse a claim on the grounds that the 

vehicle was unroadworthy if it was hit from behind while 

stationary at a red light. 

The law in N.S.W. prevents insurers from relying on a police 

breath test analysis to prove the insured person was     

intoxicated.  To refuse a claim on the basis of intoxication, 

the insurer will need witness statements or an admission 

from the driver. 

Delay is a common gripe, with insurers taking up to a year 

to investigate claims where fraud is suspected.  Then if the 

claim is accepted, it can take months or sometimes years 

for the insurer’s preferred repairers to carry out repairs. 

How much will be paid? 

A common problem arises when the insurer doesn’t pay 

enough.  There are a number of reasons including: 

https://asic.gov.au/
https://www.afca.org.au/
https://www.afca.org.au/
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However, insurers often take action to recover their 

loss from the owner of the vehicle, without bothering 

to check whether the owner is liable or not. 

However, both drivers may have been negligent, in 

which case the liability for the loss is split between 

them in proportion to their fault. 

Can’t pay for damage caused while uninsured 

Part 8 of the General Insurance Code of Practice   

requires general insurers to consider requests for     

hardship assistance.  They will supply an application 

form and will require supporting documents such as 

Centrelink statements, bank statements, medical    

reports etc.  They will suspend collection activity while 

they consider the request. If the client seeks a waiver, 

it is helpful to notify the insurer that the client cannot 

afford to pay anything and that bankruptcy is being 

considered.  

If a motor vehicle property damage debt is going to 

be included in bankruptcy, it is essential that the debt 

be liquidated first. 

Insurance Law Service 

The Insurance Law Service at Financial Rights Legal 

Centre has an excellent set of insurance factsheets on 

their website: https://insurancelaw.org.au/factsheets/. 

You can download the relevant ones, print them off, 

and give them to your client.  If that doesn’t answer all 

your questions, you can call them on 1300 663 464 

Monday to Friday, 9.30am to 4.30pm. 

References 

1 Insurance Contracts Act, s 54 
2 General Insurance Code Governance Committee 

report January 2019 

Of all the questions I am asked about bankruptcy, the 

effect bankruptcy has on vehicles would be at the top. 

I think this is because most people own a vehicle, and 

losing it may impact their ability to earn an income, 

and interrupt their family and everyday life. How     

bankruptcy effects vehicles can be overwhelming, and 

this article will provide guidance on this topic. 

 

Keeping a vehicle while bankrupt 

 

A bankrupt can keep their vehicle if it is used as a    

primary means of transportation, its value is less than 

the prescribed threshold, and, if the vehicle is financed, 

the repayments are maintained.  

 

“Prescribed Threshold” for Vehicles 

 

The prescribed threshold is the indexed amount below 

which a bankrupt can keep a vehicle, and is currently 

$7,900. Visit AFSA to check the most current threshold. If 

the value of the vehicle is less than this threshold, it is 

protected. If the bankrupt has more than one vehicle, 

so long as the aggregate value is less than the      

threshold, they are protected.  

 

“Primary Means of Transportation” 

 

This definition is important when applying the threshold 

to vehicles. Ordinarily, primary means of transportation 

is defined as a vehicle mainly used by the bankrupt. 

Most vehicles which fit this definition are cars, trucks, 

motorcycles and bicycles.  

 

Vehicles which would not fit this description include 

caravans, trailers, horse floats or any vehicles kept 

Clare Corrigan, B.Bus  
Personal Insolvency Team Manager - Shaw Gidley  

which are deregistered and/or collection pieces.        

Vehicles not used as a primary vehicle can be sold by 

the trustee. 

 

How to calculate the value of the vehicles 

 

It can be difficult to value vehicles because of variables 

such as damage and the odometer reading, which can 

have a significant impact on its worth. A good starting 

point is www.redbook.com.au which can give an        

indication of the vehicle’s value. The bankrupt can also 

obtain their own valuation and provide it to the trustee 

for consideration, if required.  

 

Vehicles that are leased and under finance 

 

A vehicle secured under a lease or loan can be kept 

during bankruptcy provided the payments under the 

loan are met and the value of the vehicle is equal to or 

less than the amount owed. If the vehicle is valued more 

than the loan amount, as long as the net value is equal 

to or less than the prescribed threshold, the vehicle will 

not be an asset of the bankrupt estate.  

 

If the vehicle is secured to a loan or lease and the    

bankrupt is not able to continue with the repayments, 

they can surrender the vehicle. If the repayments are in     

arrears, the lender can repossess and sell the vehicle. It is 

recommended the bankrupt contact the lender to     

discuss repossession, or the voluntary surrender of the 

vehicle.  

 

If the vehicle is sold at auction by the lender, it is        

common the net auction proceeds are usually less than 

the amount owing to the lender. This shortfall is listed in 

the bankruptcy as an unsecured creditor and the lender 

is not able to pursue the bankrupt for this unsecured 

amount.  

Vehicles in bankruptcy 

http://www.fcan.com.au
http://codeofpractice.com.au/
https://insurancelaw.org.au/factsheets/
http://classic.austlii.edu.au/au/legis/cth/consol_act/ica1984220/s54.html
General%20Insurance%20Code%20Governance%20Committee%20report%20January%202019
General%20Insurance%20Code%20Governance%20Committee%20report%20January%202019
https://www.afsa.gov.au/insolvency/how-we-can-help/indexed-amounts-0
http://www.redbook.com.au
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• Who purchased the vehicle?  

• Who is making the car repayments? 

• Is the purpose of the vehicle to be used by one or 

more people?  

• Who pays for the maintenance, petrol and other   

vehicle incidentals?  

• Are payments for the vehicle made from a joint     

account?  
 

Supporting documents are required to evidence any 

claim being made.  
 

Can a bankrupt sell their vehicle during bankruptcy, and 

if so, what happens to the sale proceeds?  
 

Yes, a bankrupt can sell the vehicle during bankruptcy. If 

the vehicle has been deemed protected, the funds from 

the sale will also be protected. It is a good idea for   

bankrupts to keep all documents relating to the sale, 

and to communicate their intentions with their trustee 

prior to taking any actions to sell an asset.  
 

Can a bankrupt buy a vehicle during bankruptcy?  
 

Yes. A bankrupt can purchase a vehicle during         

bankruptcy, and if the vehicle is under the threshold, it 

will be protected. If the value of the vehicle is greater 

than the threshold, the trustee could claim this and sell it. 

If the bankrupt gets a loan to purchase the vehicle, they 

may need to advise the lender they are bankrupt, and 

they will be liable for any debts incurred after the date of 

bankruptcy.  
 

If a vehicle is bought after bankruptcy it is a good idea 

for bankrupts to keep all documents relating to the     

purchase and communicate their intentions with the   

trustee prior to purchasing the vehicle. 

How does the trustee determine the value of the vehicle 

to the estate?  
 

The trustee will assess the amount of “equity” in the     

vehicle(s), which usually involves some or all of the      

following steps: 

1. RMS search;  

2. Obtain a valuation by Redbook or registered valuer; 

3. Check the Personal Properties Security Register 

(“PPSR”) for security against vehicles in the Bankrupt’s 

name; 

4. If secured creditors, deduct amounts owing; 

5. If secured lenders, deduct amounts owing;  

6. If there are co-owners, apportion the share belong-

ing to the bankrupt; 

7. Deduct the statutory threshold amount; 

8. If there is a positive amount, this is the equity           

available to the bankrupt estate. 

9. If there is a negative amount, the vehicle(s) will be 

not be an asset of the bankrupt estate. 
 

The equity in the vehicle is more than the threshold - 

what happens now?  
 

The trustee can collect and sell the vehicle or, the 

spouse, co-owner or third party can purchase the equity 

in the vehicle. If a secured creditor is involved, the     

trustee needs the secured creditor’s permission to sell 

the vehicle. For example, if the bankrupt owns a vehicle 

equally with another (e.g. spouse), valued at $30,000 

and there is no finance; $15,000 will represent the share 

belonging to the co-owner and $15,000 to the bankrupt. 

When the threshold is applied, there is $7,100 in equity 

which vests in the bankrupt estate ($15,000 less $7,900).  
 

The co-owner could choose to pay $7,100 to the     

bankrupt estate, or the Trustee could take the vehicle, 

and have it sold at auction. If the vehicle is sold at     

auction, the co-owner will be paid 50% of the proceeds 

from the sale of the vehicle, the bankrupt will be paid 

the $7,900 threshold, and the remaining funds will be 

paid to the bankrupt estate.  
 

How to establish whether a vehicle is jointly owned or 

not? 
 

This isn’t always easy to do because registration doesn’t 

prove ownership. To determine the ownership of a     

vehicle, the below questions may be asked: 

Clare Corrigan is the Personal Insolvency Team Manager 

at Shaw Gidley. Clare specialises in providing tailored 

providing personal insolvency advice to individuals and 

professionals alike.  

 

If you have any questions regarding this article or regard-

ing bankruptcy in general, you can contact Clare Corri-

gan on 02 4908 4444, ccorrigan@shawgidley.com.au or 

visit the website www.shawgidley.com.au. 

might record as ‘misses’ even when the consumer made 

the payment on time under a temporary arrangement 

approved by the credit provider- we think the credit   

provider could potentially breach their obligation under 

the National Credit Act and the Australian Securities and 

Investments Commission Act 2001 by granting such     

arrangement” 

On page 10, ASIC further states that: “We consider that 

legislative changes are necessary for RHI to accurately 

reflect the arrangement that has been agreed to with 

the consumer. We think that RHI should record payments 

as being met if a consumer is making repayments under 

any arrangement” be they permanent or temporary 

(indulgence) arrangements.” 

ASIC suggested the following simple amendment to the 

definition of ‘due and payable’ in s6V of the Privacy Act.  

The Consumer Advocates and ASIC submissions to the 

Attorney General demonstrate the unfairness of such 

reporting practices in the new credit reporting         

framework.  ASIC states on page 8 of its submission: “In 

our view, consumers are unfairly disadvantaged if RHI 

records a repayment as ‘missed’ even if the consumer 

took positive steps to avoid missing the payment and, 

paid on time under an arrangement agreed with the 

credit provider. We also consider that recording a pay-

ment as ‘missed’ in these circumstances inaccurately 

represents actual behaviour.  Consumers are likely to 

have little understanding of how an informal temporary 

arrangement would reflect in their RHI”. 

ASIC also states on page 9 of its submission: “…If the   

current system continues – under which a credit provider 

Continued from page 5 

https://www.redbook.com.au/?gclid=EAIaIQobChMIl6Tr0oeV4wIVkiQrCh0NhAHIEAAYASAAEgJ1QvD_BwE
https://www.ppsr.com.au/?utm_source=google&utm_medium=cpc&utm_campaign=618845963&utm_term=%252Bpersonal%2520%252Bproperty%2520%252Bsecurities%2520%252Bregister&utm_content=97167078686&gclid=EAIaIQobChMIku6AroeV4wIVlR0rCh0eVgvNEAAYASAAEgJiVfD_BwE
http://www.shawgidley.com.au
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“When an arrangement is in place, a payment is to be 

considered ‘due and payable’ by reference to that  

arrangement instead of under the original contract.”   

It should be noted that ASIC makes this recommenda-

tion in the context of also thinking the system should   

include hardship indicators. In other words, the RHI 

would reflect compliance with a repayment arrange-

ment, but a hardship indicator would indicate there is 

more to the story than the RHI suggests, prompting credit 

providers to make further enquiries. 

AFCA Recent Ruling - January 2019: case no 536469 

This included a ruling on RHI and reported missed       

payments, and is in line with arguments of ASIC and 

Consumer Advocates.  

Part of the Complainant case concerned incorrect    

recording of RHI.  The complainant, who was in financial 

hardship, had entered into a repayment arrangement 

with her bank, which she complied with. The bank,    

however, reported missed payments in the Repayment 

History Information provided to the credit reporting 

body. The AFCA ruling stated that: “the RHI is not        

accurate and should be amended”, and that “the RHI 

should reflect the repayment arrangement. AFCA views 

any hardship arrangement, indulgence or reduced    

repayment arrangement however described as being 

an acknowledgement by the banks that the debt is not 

overdue for that period”  

The banks temporary response to dealing with this issue 

(Other creditors may not necessarily adopt this           

approach).  

On 29 June 2018 the Australian Banking Association put 

out a press release indicating that banks would refrain 

from reporting RHI for consumers in hardship for the first 

12 months of comprehensive credit reporting, pending 

the outcome of the Attorney General’s review. For     

customers who are in a hardship arrangement when a 

bank first reports RHI, these accounts will not be          

included. For accounts the banks are already reporting 

RHI on, that then go into hardship later, the banks will 

cease reporting RHI to the credit reporting body.  Those 

customers will have RHI included for a period, followed 

by a different Code (for example R=Unreported). 

Karen Cox, CEO of Financial Rights Legal Centre,        

considers this not to be ideal “as it can serve as a de-

facto ‘hardship’ flag anyway, but the banks tell us there 

are other reasons data may be unreported”. The good 

news is that it should be applied by the banks whether 

they are treating the hardship arrangement as a formal 

variation or not. Of course, there will still be disputes 

where the bank has failed to recognise hardship at all 

and is not applying this policy. Further, only banks have 

agreed to this temporary position. Other credit providers 

have not. 

What should FCs be telling clients who are in financial 

hardship? 

It is good practice for FCs to advise clients to ask their 

lender how repayments will be recorded on their credit 

report if they enter into a hardship arrangement. 

Where the client is in hardship and has reasonable     

prospects of getting back on track, financial counsellors 

should not accept an arrangement unless:  

• RHI is not being reported by the creditor at all; or 

• RHI is being reported as complying with the new 

arrangement be it an amended contract, hardship 

arrangement, indulgence or reduced repayment 

arrangement. 

This approach is supported by the recent AFCA Ruling 

discussed earlier. Where a customer has indicated they 

are in hardship the creditor must: 

• agree to vary the contract or,  

• reject the application with reasons and inform the 

client of their right to go to AFCA.  

Financial Rights is of the view that a complaint could be 

made to AFCA for any of the following reasons under 

the current law as long as the client has given some 

indication that they are in hardship: 

• the credit provider has not agreed to vary the     

contract in appropriate circumstances; 

• the credit provider has agreed to a repayment      

arrangement but reported against the original    

contract, rather than the variation; 

• the credit provider has rejected the application but 

not given the customer reasons and information 

about AFCA. 

Financial Rights view is in accordance with the ASIC 

view quoted previously in this article, being: “we think 

the credit provider could potentially breach their      

obligation under the National Credit Act and the     

Australian Securities and Investments Commission Act 

2001 by granting such arrangement.” 

It should be noted that where a client has not been 

responding to the bank’s communication at all, or has 

not given any indication that they are in hardship, it 

would be difficult to dispute negative RHI appearing on 

their credit report. 

Meanwhile, we are still waiting on the outcome of the 

Attorney Generals Department’s enquiry. Once that is 

made public Sharkwatch will do an update.  

I wish to acknowledge and thank Karen Cox, CEO of 

Financial Rights Legal Centre, for so generously assisting 

me with her time and knowledge.  
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Fiona Guthrie, CEO Financial Counselling Australia 

 

The final report from the Financial Services Royal     

Commission is some 20,000 words over two volumes. But 

there were just 18 words that had huge significance for 

the future of our sector. Commissioner Hayne wrote 

that "the desirability of predictable and stable funding 

for the legal assistance sector and financial counselling 

services is clear". 

 

Most of you will know that in response to these observa-

tions the Government announced an independent 

review of financial counselling, conducted by Louise 

Sylvan AM. Louise, who is a former deputy chair of the 

ACCC, conducted the review in record time and her 

report was handed to the Government around the end 

of March. 

 

While the report was not released before the election, 

which is what we had hoped, it is reasonable to       

assume that the Government would not commission a 

review like this, in response to a Royal Commission, and 

then do nothing. 

 

We will be arguing very strongly for a number of things: 

 

An industry levy (not just on the banks, but on the other 

industries that refer their customers to financial        

counsellors); an agreement between the Federal and 

State Governments about funding that would see each 

level of Government contributing; the establishment of 

an independent body to administer funding; and           

improved case management/data analytics.  

 

It is also worth noting that the banking industry, through 

the Australian Banking Association, has been very            

FCA Update 

supportive of financial counselling and recognises that it 

has a role in funding. 

 

With the re-election of the Morrison Government, we 

now have a new Minister for Social Services, Senator 

Anne Ruston. We have been in touch with the new     

Minister to seek an early meeting. 

 

In summary, we're pushing very strongly for the release 

of the Sylvan review, as it will shape the future directions 

for financial counselling. We will also be talking to the 

new Minister about the funding for the Money Support 

Hubs and the gambling positions. 

 

In other FCA news, the new Parliament means that we'll 

be contacting new and existing MPs about A Day in the 

Life. This project, which links members of parliament and 

key decision makers with financial counselling agencies 

or the National Debt Helpline has been very successful. 

There is no doubt that the strong bi-partisan support we 

have for financial counselling is in at least part due to 

more MPs understanding the important work we do. Our 

sincere thanks to all of the financial counselling       

agencies, financial counsellors and clients who have 

been involved to date. All up, there have been about 

80 visits to date. 

 

The re-election of the Morrison Government also means 

re-assessing current policy and campaign strategies. In 

late 2017, the Government had said that they would 

introduce legislation that would rein in some of the 

practices of payday lenders and consumer lease      

providers. That didn't happen and we have been    

pushing ever since. We are going to have to re-ignite 

the campaign again. Our sector will also need to play a 

bigger role in the Raise the Rate campaign. 

I think we're in a for a very busy 

time over the next few months. 

 

As always, ring or email if you 

have any questions. 

 

Fiona 
 

 

Email:         fio-

na.guthrie@financialcounselling

australia.org.au  
 

Mobile: 0402 426 835 
 

Web:    

www.financialcounsellingaustrai

al.org.au  

Photo: Financial counsellors get 

behind the Raise the Rate cam-

paign at the FCA conference, 2019 

financialcounsellingaustraial.org.au
financialcounsellingaustraial.org.au
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Background. 

I was born in the UK, at Newcastle upon Tyne, in a 

place called Byker on the Banks of the River Tyne 

(Northumberland “Geordie Land”). I left school at 16 

and served an apprenticeship as an upholsterer. I 

came to Australia with a mate in 1982 and married 

“Bev” in 1987. I have had numerous jobs, most based 

in the furniture manufacturing industry.       

What drew me into Financial Counselling? 

Whilst carrying on with a career in upholstery (self-

employed), in order to supplement my inconsistent 

income I applied for a job as a “House Manager” in a 

Therapeutic Community (a rehabilitation place for 

people addressing their A&OD addictions, propheti-

cally still ‘recovery’, but of a different nature). This led 

to study and eventually a counselling role.  

Financial counselling came about as a result of an 

enquiry into a job vacancy advertisement in the local 

paper for a Financial and Gambling Counsellor. My 

thoughts were: “Gambling? Addiction is Addiction!” 

The phone call that I made, coincidently(?) happened 

to be heard by my now Manager, who knew me from 

having visited and done groups at the rehab place. 

She suggested I apply. The rest is history. But, in a     

nutshell, assisting other human beings to be conscious 

participants in their own lives is the greatest privilege, 

and is highly rewarding. That’s what drew me into   

financial counselling. 

Some of the trends and emerging problems I am     

seeing in my service.  

A predominant trend, and growing problem, is the 

increase of clients struggling with their electricity costs 

and being advised by the energy provider to see a 

financial counsellor. I recently had a client with an   

astronomically high bill, she was on Centrelink benefits, 

and I, the “financial counsellor” felt in a position of 

powerlessness (no pun intended). 

Another trend/problem I feel is the hidden world of online 

gaming and its insidious potential to draw the unsuspect-

ing victims into the world of “unconscious participation”/ 

addiction.   

One law I would pass in Australia (and why). 

A complete ban on, or a massive reduction in, gambling 

advertising. The reason is that this advertising promotes a 

false sense of reality that can be so tempting for many. 

The long term consequences for our “instant gratifica-

tion” society are yet to be experienced fully.  

Interests outside of Financial Counselling. 

I enjoy exercise greatly, (once I get started). I have a 

shed that I retreat to most evenings to work out. I have 

recently purchased a set of resistance bands, I wish I’d 

had access to these versatile and portable things in my 

youth (highly recommend). Besides this, I am interested in 

“the human condition”, psychology, neurology, medita-

tion, spirituality, Buddhism, Taoism, Hinduism, and all the 

other ISMs (inside me). 

Currently Reading, and Listening to. 

I currently have two Books on the go, one for escapism, 

(Lynda La Plante “Clean Cut”) and one for education 

(Sharon Begley “The Plastic Mind”). I feel it is important to 

address the balance. Anyone who knows me, will tell you 

that one of my continuous, sometimes inappropriate, 

outbursts, is me saying “there’s a song in that”. I listen 

daily to Radio National in the a.m. And JJJ in the         

afternoon, eclectic mix. John Lennon is the soundtrack to 

my life. My Life? “There’s a song in that”.   

My Favourite meal is, and I would like to be eating it! 

Toasted bacon and egg sandwich at the coffee club 

Saturday morning. And, at home in front of the fire with 

my wife, having her brilliantly cooked crispy skinned   

salmon, carrots and beans, with rice or mashed potato. 

Washed down with an icy cold Guinness or two. Lovely. 

Lovely.  

Michael Doherty, Lifeline Central West 

Profile 

mailto:admin@fcan.com.au
http://www.fcan.com.au


Sharkwatch addendum to article “Consumer credit reporting: Recent 

changes that adversely affect consumers in hardship” 

(Author Lynne Flynn; Sharkwatch Volume 18, Issue 2). 

 

What is RHI. 

For those readers not familiar with RHIs this following section provides more detailed 

information.  

RHI is information about your repayment history (i.e., repayment history information). RHI 

includes whether you have paid your debts on time or whether you have missed a repayment. 

There is no recording of the amount paid. 

Credit providers that hold an Australian Credit Licence, can report to the credit reporting bodies 

(CRBs), on whether a consumer has paid their repayment obligations on time or not, on a month 

by month basis, for a period of up to 2 years.  

A repayment is deemed to have been missed if you have made a payment more than 14 days 

AFTER the day it was due to be paid. 

If payment has not be made in accordance with the contract, then an indicator of how late the 

payment was, is included in the RHI section of your credit report as:  

 “0” if paid on time, 

 “1 – 7” if paid late. The higher the number the longer the debt is overdue   

 “X” - 180+ days overdue”,   

 “C” - the account is Closed,  

 “R” - Not Reported”. This means the creditor has not provided the payment 

information to the Credit Reporting Body. 

It should be noted that RHI does not include missed payments in relation to:  

 electricity, water or gas bills; 

 telecommunication contracts (mobile, landline or internet bills); 

 public transport or toll road bills; 

 bills for other goods and services provided to a consumer on credit.  

More information on Consumer Credit Reporting can also be found in the OIAC fact sheets no 

26 to 40 available at the following link  

https://www.oaic.gov.au/individuals/privacy-fact-sheets/  

 

 

https://www.oaic.gov.au/individuals/privacy-fact-sheets/

